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U.S. Customs Service 


Treasury Decision 


19 CFR Part 12 
(T.D. 95-20) 
PREHISPANIC ARTIFACTS FROM EL SALVADOR 


RIN 1515-AB70 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the imposition of import restrictions on certain prehispanic artifacts 
from El Salvador. These restrictions are being imposed pursuant to an 
agreement between the United States and the Republic of El Salvador 
which has been entered into under the authority of the Convention on 
Cultural Property Implementation Act in accordance with the United 
Nations Educational, Scientific and Cultural Organization (UNESCO) 
Convention on the Means of Prohibiting and Preventing the Illicit Im- 
port, Export and Transfer of Ownership of Cultural Property. The doc- 
ument also contains the Designated List of Archaeological Material 
representing Prehispanic cultures of El Salvador which describes the 
articles to which the restrictions apply. 


EFFECTIVE DATE: March 10, 1995. 


FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: Donnette Rimmer, Intellectual Property Rights 
Branch (202) 482-6960. 

Operational Aspects: Louis Alfano, Office of Trade Compliance (202) 
927-0005. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 
The value of cultural property, whether archaeological or ethnologi- 
cal in nature, is immeasurable. Such items often constitute the very es- 
sence of a society and convey important information concerning a 
people’s origin, history, and traditional setting. The importance and 
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popularity of such items regrettably makes them targets of theft, en- 
courages clandestine looting of archaeological sites, and results in their 
illegal export and import. 

The U.S. shares in the international concern for the need to protect 
endangered cultural property. The appearance in the U.S. of stolen or 
illegally exported artifacts from other countries where there has been 
pillage has, on occasion, strained our foreign and cultural relations. 
This situation, combined with the concerns of museum, archaeological, 
and scholarly communities, was recognized by the President and Con- 
gress. It became apparent that it was in the national interest for the U.S. 
to join with other countries to control illegal trafficking of such articles 
in international commerce. 

The US. joined international efforts and actively participated in de- 
liberations resulting in the 1970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property (823 U.N.T.S. 231 (1972)). U.S. accep- 
tance of the 1970 UNESCO Convention was codified into U.S. law as the 
“Convention on Cultural Property Implementation Act” (Pub. L. 
97-446, 19 U.S.C. 2601 et seq.). The spirit of the Convention was enacted 
into law to promote U.S. leadership in achieving greater international 
cooperation towards preserving cultural treasures that are of impor- 
tance not only to the nations whence they originate, but also to greater 
international understanding of mankind’s common heritage. The U.S. 
is, to date, the only major art importing country to implement the 1970 
Convention. 

During the past several years, import restrictions have been imposed 
on a emergency basis on archaeological and cultural artifacts of a num- 
ber of signatory nations as a result of requests for protection received 
from those nations. 

Now, for the first time, import restrictions are being imposed as the 
result of a bilateral agreement entered into between the United States 
and a signatory nation. This agreement has been entered into in March 
1995, pursuant to the provisions of 19 U.S.C. 2602. Accordingly, the 
Customs Regulations are being amended to reflect the imposition of the 
restrictions. Section 12.104g(a) is being amended to indicate that re- 
strictions have been imposed pursuant to the agreement between the 
United States and the Republic of El Salvador. 

This document contains the Designated List of Archaeological Mate- 
rial representing Prehispanic cultures of El Salvador which are covered 
by the agreement. Importation of articles on this list is restricted unless 
the articles are accompanied by an appropriate export certification is- 
sued by the Government of the Republic of El Salvador. 

Because this agreement includes categories of objects from the Cara 
Sucia Archaeological Region of El] Salvador which have been subject to 
emergency import restrictions, and because those restrictions are 
about to expire, Customs is also amending paragraph (b) of this section 
by removing the entry for El Salvador. 
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DESIGNATED LIST OF ARCHAEOLOGICAL MATERIAL 
REPRESENTING PREHISPANIC CULTURES OF EL SALVADOR 

Pursuant to an agreement between the United States and the Repub- 
lic of El Salvador, the following contains descriptions of the cultural ma- 
terials for which the United States imposes import restrictions under 
the Convention on Cultural Property Implementation Act (PL. 
97-446), the legislation enabling implementation of the 1970 UNESCO 
Convention on the Means of Prohibiting and Preventing the Illicit Im- 
port, Export and Transfer of Ownership of Cultural Property. The Des- 
ignated List below subsumes those categories of objects from the Cara 
Sucia Archaeological Region of El Salvador for which emergency im- 
port restrictions have been in place since 1987. With publication of the 
Designated List below, protection of the Cara Sucia material continues 
without interruption. 

What follows immediately is a list of terms for time periods and their 
subdivisions. Please note that some terms are overlapping and are used 
to distinguish pivotal intervals in regional prehistory (these terms are: 
Protoclassic, Terminal Classic, and Protohistoric). Different references 


may vary slightly as to the beginning and end dates for the periods listed 
here. 


Archaic Period: circa 8000—1700 B.C. 

Preclassic Period: 1700 B.C.—200 A.D. 
Early Preclassic: 1600 B.C.—800 B.C. 
Middle Preclassic: 800 B.C.—400 B.C. 
Late Preclassic: 400 B.C.—200 A.D. 


Classic Period: 200—900 A.D. 


Protoclassic: 200 B.C.—200 A.D. 
Early Classic: 200—600 A.D. 
Late Classic: 600—900 A.D. 
Terminal Classic: 800—900 A.D. 


Postclassic Period: 900—1520 A.D. 
Early Postclassic: 900—1200 A.D. 


Late Postclassic: 1200—1520 A.D. 
Protohistoric: circa 1400—1550 A.D. 


The following Designated List is representational and may be 
amended as appropriate. 


1. FIGURINES 


la. PRECLASSIC FIGURINES. 

Most are solid ceramic figurines representing women with broad torsos and thighs, and 
small or virtually flat breasts. These are portrayed in a sitting or standing position. The 
eyes and mouth were typically represented by jabbing small holes into the still wet clay 
(punctation), many times with two or three holes used to depict each eye. Although the bo- 
dies are crafted without much detail, elaborate coiffures are commonly shown. 


Dating: Most Preclassic figurines date to the Late Preclassic (corresponding to the Chul 


and Caynac Ceramic Complexes of western E] Salvador, and the Uapala Phase of eastern 
E] Salvador). 


Appearance: Often cream to white, but may also be red or brown (ranging from dark 
brown to tan). Usually of very fine textured clay. 
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Size: Most range between 4” (10cm) to 8” (20cm) in height. Examples smaller than about 
4” may be perforated for use as pendants. Rare figurines 16” (40cm) or more in height have 
been reported. 


Important Variants: Some of the larger figurines are hollow rather than solid. Very rare 
examples have movable arms, with sockets set into the shoulders and separate arm pieces 
that were actuated by means of strings. Some figurines depict women cradling infants. 
Whistle mechanisms are very rarely present. Painted designs in black or other colors are 
very rare on these figurines. 


Formal Names: Bolinas figurines (Boggs 1973a); Kulil, Xiquin, and Tat Complex figu- 
rines (Dahlins 1978); Quelepa Figurine Types 1 and 2 (Andrews 1976). 


1b. LEPA FIGURINES. 
Most are solid ceramic figurines representing standing humans, while others are animal 


effigies that function as whistles, whistle flutes, or wheeled figurines incorporating whistle 
flutes. 


Human Figurines: These figurines have a generally flattened appearance and heads are 
usually crowned by a broad and narrow headband (or hairdo) resembling a long bar. Eyes 
are shown by asingle punctuation (to represent the pupil) between two ridges defining the 
eye itself. Feet are usually split in a “Y” shape to help support the figurine. The figurines 
may be adorned with necklaces shown by a series of clay pellets. Rarely is enough detail 
included to determine which sex is intended (in such cases women are usually 
represented). 


Pelleted Tubular Whistle Flutes: Tubes with a whistle mechanism (blow-hole) at one 
end and arolling pellet within, that produces a continuously varying tone when blown and 
tilted up and down. Simple bird or monkey heads may be added to the instrument’s body. 


Wheeled Figurines: Humanor animal effigies with four tabular legs, each with a perfora- 
tion to accept wooden sticks as axles for the front and rear wheels (the wheels themselves 
were ceramic discs rarely found together with these artifacts). Decoration is mostly 
through applique using relatively thick strips and pellets of clay. 


Animal Effigy Whistle flutes: Made from a small sphere of clay with very simple (sche- 
matic) applique to represent humans, birds, turtles, armadillos, opossums, and other ani- 
mals. In addition to the whistle mechanism, these have one or two finger holes in their 
bodies that vary their tone when covered. The most elaborate examples may have punctate 
and ridge eyes like those found in the Lepa human figurines. May be perforated for 
suspension. 


Dating: Late Classic Lepa Phase of central and eastern El Salvador, represented in Quele- 
pa, Tehuacan, and other sites. 


Appearance: Usually reddish brown to brick red, with a rough or only moderately 
smoothed surface. Some have a polished white slip that, when well preserved, may have 
elaborate designs painted in black, red, and/or yellow. Pelleted tubular whistle flutes have 
been noted with fugitive (post-firing) white and/or blue paint. 


Size: Most human figurines range in height between 5” (12cm) to 10” (25cm). Unusually 
large examples are known to reach 15” (38cm) in height, and these tend to bear painted 
designs more often than the normal sized figurines. The pelleted tubular whistle flutes 
known are 7” (18cm) or slightly shorter in length. The wheeled figurines known range 
from about 3.5” (9cm) to 5” (13cm) in length. The animal effigy whistle flutes measure 
about 2-3” (5-8cm) in maximum length. 


Important Variants: Larger figurines may be hollow rather than solid, and may either 
contain pellets to act asa rattle, or may be equipped with holes for use asa flute (“ocarina”). 


Formal Names: The human figurines have been classed as Lower Lempa Culture figu- 
rines (Haberland 1961) and as Quelepa F igurine Type 3 (Andrews 1976). The wheeled figu- 
rines have been termed Oriental Type (Boggs 1973b). The animal effigy whistle flutes have 
been referred to as Lepa Phase whistles (Andrews 1976; see also Boggs 1974). 


le. COTZUMALHUAPA FIGURINES AND MOLDs. 
Ceramic figurines, usually hollow and typically mold made in part (especially heads). 
About half the known examples represent women and most of the remainder depict a vari- 
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ety of animals (men are rare). Some representations of plants and furniture (litters) are 
known. Whistle mechanisms were optional for all forms of Cotzumalhuapa figurines. Pel- 
leted tubular whistle flutes and recently identified Cotzumalhuapa wheeled figurines are 
also included here. 


Molds: The molds used to produce these figurines were press molds made of coarse tex- 
tured fired clay, usually brick red or reddish brown in color. The working faces of these 
molds present a complicated depressed area that produces the impression, while the oppo- 
site side of the mold is usually rounded and carelessly finished. A sheet of wet clay was 
pressed into the mold and then carefully extracted with the impression of, for example, the 
front half ofa female figurine (the other half was added by hand modeling, as were optional 
details like headgear should these be absent from the mold used). 


Female Figurines: The figurines representing women have been referred to as “bell- 
form” due to the shape of their conical hollow bases. They usually portray elaborately 
dressed women, adorned with necklaces, earplugs, and large headgear of variable shape 
(but often resembling a half moon). The uniformity in portrayal suggests that we are deal- 
ing with a personage, and it is not too speculative to suggest that she was an important 
Cotzumalhuapa goddess. Rare figurines exist where the female’s body is covered by cacao 
pods, indicating a relationship to agricultural production and, in these latter example, with 
the intensive production of cacao that has been documented as an important Cotzumalhua- 
pa economic focus. Whistle mechanisms, when present, are usually worked into one shoul- 
der (the larger female figurines tend not to possess whistle mechanisms). 


Male Figurines: The very rare male figurines are known to include representations of 
warriors (with clubs and shields) and injured or diseased individuals (one example shows 
an individual with patches of flesh missing from the maxillary area and nose). 


Animal Figurines: Among the animals present in Cotzumalhuapa figurines are: parrots, 
vultures, owls, doves, monkeys, felines (probably jaguars are intended), bats, dogs, deer, 
frogs or toads, turtles, iguanas, snakes, crocodiles, fish, clams, crabs, and others. These re- 


flect the rich fauna of the Cotzumalhuapa area, which included mangrove lined estuaries, 
the adjoining coastal plains, and nearby mountain ranges. Monkeys and parrots are, how- 
ever, the most common animals depicted. Most animal figurines have whistle mechanisms. 
Because of the complicated forms required for animal, use of molds may sometimes be lim- 
ited to face areas, and some are entirely hand modeled. 


Plant Figurines: Representations of corn cobs and cacao pods have been found. 


Pelleted Tubular Whistle Flutes: Tubes with a whistle mechanism (blow-hole) at one 
end and arolling pellet within, that produces a continuously varying tone when blown and 
tilted up and down. One example is apparently a bat effigy, with a bat head and disk (repre- 
senting the wings?) added to the tubular body of the instrument. 


Wheeled Figurines: Cotzumalhuapa wheeled figurines have recently been identified. 
One has a tubular body with four tabular supports, each with a perforation to accept the 
wooden sticks that acted as axles for the front and rear wheels. A mold-made dog head was 
added to one end of the tube, and a tail to the other. 


Other Figurines: Two figurines have been documented representing the litters that were 
probably used to transport Cotzumalhuapa elites. They resemble a small rectangular box 
with a canopy, supported by four spiked feet. A pair of holes at each extreme permitted two 
sticks to be inserted to act as the carrying poles. On one example the canopy was modeled to 
represent the stretched skin of a crocodile arranged with the head at one extreme and the 
tail at the other, with a spiked crest running between the two. Other Cotzumalhuapa mod- 
eled clay artifacts that may be included as figurines include objects resembling scepters, 
bells, lidded boxes, and plaques with human faces. 


Dating: Late Classic products of the Cotzumalhuapa culture which in El Salvador in- 
cluded the western coastal plain to the upper drainage of the Paz River; trade brought ex- 
amples into Payu Ceramic Complex contexts elsewhere in western and central El Salvador. 


Appearance: Most are brown (from tan through reddish brown) to red (brownish red to 
brick red), with a coarsely finished to moderately smoothed surface. Rare examples are of 
Tiquisate Ware (characterized by a very smooth, lustrous, and hard surface, cream to 
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orange in color), and may be ancient imports from the Pacific coast of Guatemala. Traces of 
paint may be present (blue, black, red, yellow, and white have been documented); the paint 
was usually applied after firing and tends to be easily eroded. Those parts of figurines made 
without the benefit of molds tend to be rather carelessly modeled. 


Size: Female figurines usually range in height from 4” (10cm) to 12” (30cm), but some rare 
specimens reach 24” (60cm) and perhaps more in height. Animal and plant figurines tend 
to be small, typically ranging from 3” (8cm) to 6” (16cm) in their maximum dimension, 
though larger examples occur. The pelleted tubular whistle flute mentioned measures 6” in 
length (16cm). A measurement for a wheeled figurine is 5.5” (14cm) in length. The models 
of litters are approximately 9” (23cm) in length. 


Important Variants: Cotzumalhuapa use of clay was very creative and the observer 
should expect figurine forms not mentioned here. 


1d. PayuU FIGURINE FLUTES AND WHISTLES. 

Most Payu ceramic figurines known are musical instruments that have been classified as 
whistles, whistle flutes, and flutes (commonly called “ocarinas”). Although their decora- 
tion varies considerably, important hallmarks (when present) are the decorative use of par- 
allel strips of clay (sometimes with longitudinal grooves), and applique of clay pellets witha 
distinctive dimple in their center. Molds were sometimes employed to render the faces of 
humans and monkeys. Human faces may include details commonly associated with Classic 
Mayaconventions, including cheek decorations (from tatoos or scarification), extension of 
the bridge of the nose to above eye level, and/or a steeply inclined forehead (representing 
cranial deformation). 


Globular Flutes (“ocarinas”): Payu figurine globular flutes have a very distinctive 
construction. Three spheres of clay were joined together in a column or in an “L’ shape (and 
pierced at the junctures). The uppermost sphere was equipped with a blow-hole. Clay was 
then packed around this assembly and decorative elements added. All the “L’ shaped flutes 
known were decorated to represent a standing quadruped animal whose open mouth forms 
the blow-hole. The other (straight) flutes were almost always modeled to represent a hu- 
man (either full-body or just the head portion). 


Tubular Whistle Flutes: Basically a tubular form with a whistle mechanism (blow-hole) 
in one end and three to five finger holes along the body of the tube. The appliqued head and 
arms or a monkey or human are always present next to the blow-hole. 


Whistle Flutes: A small, spherical body with a whistle mechanism and one or two finger 
holes is hidden to a lesser or greater degree under effigy decoration. This decoration tends 
to be notably more carefully executed and detailed than Lepa or Cotzumalhuapa examples. 
Examples include effigies of: humans (full-body or heads), monkeys, dogs, birds, and rep- 
tiles. Smaller whistle flutes may be perforated for suspension. 


Dating: An artifact class belonging to the assemblage associated with the Payu Ceramic 
Complex (Late Classic Period). 


Appearance: Most Payu figurines are of medium textured clay with a moderately 
smoothed surface (and almost always unslipped). Color is usually reddish brown but may 
range from tan to brick red. Traces of paint are rare and may include blue-green, white, 
yellow, red, or black. Painted decoration, when present, was usually added after firing and 
tends to easily wear away. 


Size: Globular flutes = 3-8” (8-21cm); tubular whistle flutes = 6-8” (15-21cm); whistle 
flutes = 2-8” (5-20cm). 


Formal Names: None. Many examples are illustrated in Boggs 1974 (noted as Late Clas- 
sic, from western and part of central El] Salvador). 


le. GUAZAPA FIGURINES. 
Early Postclassic ceramic figurines whose style is derived from central Mexico and form 
part of the Guazapa Phase of central and western El Salvador. The Guazapa Phase has been 


interpreted as marking the large scale migration of Nahua speakers into this area, these 
being the ancestors of the historical Pipil. 


Mazapan-related Figurines: Very flat figurines whose rendition of the human figure 
has been compared to gingerbread cookies. These objects were made by pressing a sheet of 
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clay into a mold, obtaining a thin (0.75-1” or 2-3cm) solid figurine. The rear portion of the 
figurine is left unfinished and may exhibit finger marks from when the clay was pressed 
into its mold. The front displays a woman with a blouse with a triangular front, coming toa 
point in the middle of the waist. This type of blouse was referred to as a quechquemitl in 
central Mexico at the time of the Conquest, when its use was restricted to images of god- 
desses and goddess impersonators. These figurines are so-named for their close similarity 
to figurines of the Mazapan (Toltec) Phase of central Mexico. 


Toad Effigies: Hand modeled large hollow toad effigies. They are usually shown as sitting 
as erect as possible for a toad, looking upwards. The front and rear of the toad’s body is 
decorated with strips and buttons of clay meant to represent festive ribbons and bows. The 
tongue may be shown hanging from the mouth. In Postclassic Nahua mythology, toads 
were considered as Tlaloc’s (the rain god) helpers, and it was they who announced the com- 
ing of the rains (the extended tongues are probably meant to represent their thirsty antici- 
pation of rain). Due to this association, some examples are known of toad effigies that 
include two rings around the eyes (a diagnostic trait of Tlaloc himself). 


Tlaloc Bottles: Bottles with a more or less spherical body crowned by a straight tubular 
neck with a flat, flaring rim. The body is decorated with the face of the rain god Tlaloc 
whose most distinctive trait is a ring around each eye. Many Tlaloc Bottles are in fact 
plugged in the neck or body and could not have actually functioned as vessels. Tlaloc was 
considered to dwell in the mountain peaks and pour out the rains from a bottle; these arti- 
facts were probably household votive images of that bottle. 


Very Large Effigy Figurines or Statues: Hand modeled hollow figurines representing 
jaguars and gods or god impersonators. The larger examples reach life size and may truly be 
considered as ceramic statuary (in any case, they have been included under “Figurines” to 
facilitate discussion). Known examples of gods or god impersonators represent the gods 
Tlaloc (identifiable by the rings around his eyes), Mictlantecutli (represented as a skeletal 
personage) and Xipe Totec (portrayed as wearing a flayed human skin). The largest figures 
may be crafted in several mating parts (for example, a Xipe Totec effigy was made in two 
large halves joining at the waist, with a separate head). Seventeen jaguar effigies were 
found in one excavation at Cihuatan; all of these portray a jaguar sitting on its haunches 
decorated with necklaces and a few bulbous objects placed on different parts of the body. 


Small Solid Figurines: Hand modeled figurines of humans that are usually solid or 
mostly so, and that occasionally employed molds to form the face. Most appear to represent 
males who may carry war equipment (such as a dart thrower or atlatl) and large headgear. 
These figurines tend to be relatively small and crudely modeled. 


Wheeled Figurines: Smal! wheeled figurine, consisting in a tubular hollow body with 
four tabular supports, each with a hole to accept wooden sticks acting as axles for the front 
and rear wheels. The wheels are flat ceramic disks. A tail was added to one end of the tubu- 
lar body and a head to the other. Examples are known with deer heads with antlers, and dog 
heads with tongue extended over the lower lip. 


Dating: Artifacts of the Early Postclassic Guazapa Phase of central and western El Salva- 
dor (at Cihuatan, Igualtepeque, El Cajete, Ulata, Santa Maria, Pueblo Viejo Las Marias, 
and other sites). 


Appearance: Generally reddish brown to brick red, but may beas light as tan in color. The 
surface may be smoothed but not polished and has a sandy texture. Many give the impres- 
sion of having been hastily made. Traces of white, black, blue, yellow, and/or red fugitive 
paint have been found on some figurines. 


Size: Height of Mazapan-related figurines = 6-10” (15-25cm); height of toad effigies = 
6-9” (15-23cm); height of Tlaloc bottles = 4-10” (10—25cm); height of very large effigy fig- 
urines or statues = 24-55” (61-140cm); height of small solid figurines = 6-18” (15-30cm); 
length of wheeled figurines = 5.5-8.5” (14-22cm). 


Formal Names: Encompassed by the Guazapa Phase, the type site of which is Cihuatan 
(see Boggs 1944, 1963, 1973b, 1976; Bruhns 1980; Fowler 1981, 1990). 


2. OTHER SMALL CERAMIC ARTIFACTS 


2a. SPINDLE WHORLS OR MALACATES. 
Small ceramic disc-shaped artifacts with a central perforation. As viewed in section, 
these are thicker toward the center. They may have incised or mold-made decoration. 
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These are often mistaken for ceramic beads and many may be strung together for transport 
or display. 


Dating: Late Classic to Protohistoric Periods. Different varieties are documented in rela- 
tion to Late Classic Phases and ceramic complexes (Lepa, Payu, Tamasha) through the 
Postclassic (Guazapa, Cuscatlan, and others). 


Appearance: Carefully formed and smoothed. Many were slipped, and run the full range 
of black through brown through red. Fugitive white paint has been noted as a rare filler for 
incised designs. 


Size: 0.8-1.2” (2.1-3.2cm) in diameter. Holes are always close to 0.25” (0.6cm) in diameter. 


Formal Names: Referred to as spindle whorls or malacates (see for example Longyear 
1944; Sharer 1978; Andrews 1976). 


2b. CERAMIC SEALS. 

Ceramic seals present a high-relief pattern on clay surface and are thought to have been 
used with paint to stamp designs for body and/or textile decoration. Some were used to im- 
press designs on still-wet pottery objects. Some seals have been found still covered with red 
pigment. 

Seals may be flat, with aspike handle on the rear, or cylindrical and used by rolling. Cylin- 
der seals usually have a central perforation that would have allowed a stick to passed 
through and facilitate their use like rolling pins. 


Dating: To date, seals have been found in El Salvador in contexts ranging from the Late 
Preclassic and Late Classic Periods (in relation to the Chul, Caynac and Payu Ceramic 
Complexes and the Tamasha Phase). 


Appearance: Well-smoothed and sometimes slipped surfaces. Color ranges from black- 
brown through reddish-brown and red. 


Size: Flat seals = 1.2-5” (3-13cm) in diameter; cylinder seals may be 2.4-5” (6-12cm) in 
length. 


Formal Names: Usually referred to as seals or stamps, flat or cylindrical (see Sharer 
1978; Demarest 1986; Amaroli 1987). 


2c. MINIATURES. 

Very small ceramic objects made in the form of jars or flasks. Often made of a very fine 
cream colored ceramic. These may be modeled to resemble squash effigies, or may include 
stamped designs include Maya glyphs, humans forms, or animals. Miniature vessels often 
contain residuals of red pigment. Late Classic Period. 


Size: 1.5-4” (4-10cm) in height. 
Formal Names: None. 


2d. SPOOLs. 

This category includes several varieties of spool-shaped artifacts that functioned as ear- 
spools and as labrets. Often a short tab extends from one side, while the other may have 
modeled (and sometimes mold made) decoration. Alternatively, the spool sides may have 
incised decoration. Early Preclassic through Postclassic Periods (Sharer 1978; Amaroli 
1987). 


Size: Normally do not exceed 1.3” (3.4cm) in their maximum dimension. 


3. CERAMIC VESSELS 


3a. POLYCHROME VESSELS. 


Copador Polychrome Vessels: Hemispherical bowls, bowls with composite walls, cylin- 
drical vases, and jars with painted designs in red, black and optionally yellowish orangeona 
cream to light orange base. The red paint used is almost always specular (small flecks of 
crystals flash as the vessel is moved in strong light). Copador paste is cream colored (or 
sometimes very light brown) and is not very hard or dense. Designs (usually on the exteri- 
or) may include bands of motifs derived from Maya glyphs, seated individuals, individuals 
in aswimming position, melon-like stripes, birds or other animals, and others. Rare exam- 
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ples have excavated lines or patterns. Copador Polychrome may usually be distinguished 
on the basis of its specular red paint and cream colored paste. 


Dating: Late Classic Period (defined asa member of the Payu Ceramic Complex, also found 
commonly in Tamasha Phase deposits (Cara Sucia)). 


Size: Bow] diameter may vary from 4-12” (10-30cm), the height of cylindrical vases may 
range from 6—-12.5” (15-32cm), and jar height ranges from approximately 5-11” 
(12-28cm). 


Formal Names: Referred to as the Copador Ceramic Group (Sharer 1978). 


Gualpopa Polychrome: This type is closely related to Copador Polychrome, with which 
it shares a cream colored paste and the hemispherical bow] form (rarer forms in Gualpopa 
are: flat bottomed bow!s with vertical walls, and composite walled bowls). Designs in Gual- 
popa are painted in red (which unlike Copador is not specular) and black on a cream-orange 
base. Gualpopa motifs are simpler than Copador. Most common are geometric designs (spi- 
rals, “melon” bands, chevrons, and others), but repeating birds, monkeys, or designs 
derived from Maya glyphs may be found. 


Dating: Late Classic, especially the first part of this period. Defined as a member of the 
Payu Ceramic Complex. 


Size: Diameters range from 6-15” (16-38cm). 
Formal Names: Termed as the Gualpopa Ceramic Group (Sharer 1978). 


Arambala Polychrome: Formerly referred to as “false Copador” due to its close resem- 
blance to Copador Polychrome. Arambala may be differentiated from Copador by its red- 
dish paste (contrasting with Copador’s cream paste) and the use of a dull red paint (rather 
than Copador’s specular red paint). Apart from these two differences, however, Arambala 
closely duplicates Copador’s repertoire of vessel forms, dimensions, and decoration (please 
refer to the description for Copador Polychrome for this information). A cream-orange slip 
was added over Arambala’s reddish paste to approximate Copador’s base color, but this slip 
often has a streaky appearance. 


Dating: Late Classic Period. A member of the Payu Ceramic Complex and present in the 
Tamasha Phase of Cara Sucia. 


Size: (See the description for Copador Polychrome) 
Formal Names: Defined as the Arambala Ceramic Group (Sharer 1978). 


Campana Polychrome Vessels: Flat bottomed bowls with flaring walls, usually large. 
Provided with 4 hollow supports that may take the form of pinched cylinders or cylinders 
with human or animal effigies. Intricate painted designs were executed in black-brown, 
dull red, and orange, on a cream to cream-orange base. A large portrayal of a human or ani- 
mal is featured on the interior center of these vessels, and the rims often have a distinctive 
encircling twisted rope and dot design. Some examples have a few curving lines of broad (up 
to0.5” or 1.3cm) Usulutan negative decoration. Campana Polychrome paste is dense, hard, 
and brick red. Other forms include small bowls without supports, with flat bottoms and 
flaring walls, and cylindrical vases with bulging and sometimes faceted midsections and 
occasionally short ring bases. The cylindrical vases usually feature panels on opposing side 
of the vessel with human or animal designs, and may have very short and wide tabular 
supports. 


Dating: Late Classic Period. Present in association with the Payu Ceramic Complex 
(Sharer 1978), the Lepa Phase (Andrews 1976), and the Tamasha Phase (Amaroli 1987). 


Size: The large bowls with supports range from 10-20” (25-50cm) in diameter. The small 
bowls without supports are usually 6-9” (16-22cm) in diameter. Cylindrical vases range in 
height from 7-10” (18-25cm). 


Formal Names: Termed as the Campana Polychrome Ceramic Group (Sharer 1978). 


Salua Polychrome: Mostly cylindrical vases, usually with very short and wide tabular 
supports. The larger examples may have two opposing modeled head handlesjust below the 
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rim representing monkeys or other animals. Bold designs are painted on acream to orange 
base, using different combinations of black, dull red, dark orange, and yellow. The normally 
invisible paste is brick red. Black was often used to create ample panels (or even to cover 
almost the entire vessel) as a backdrop for featured designs. The principal designs are 
strikingly displayed and can include: mat patterns (petates), twisted cord patterns, animals 
(jaguars, parrots, owls, and others), humans, sea shells, ballcourts (represented by atwo or 
four colored “I”-shaped drawing) and other motifs. Humans are often arrayed in finely de- 
tailed costumes and may be represented playing musical instruments, sowing with a dig- 
ging stick, armed for battle, seated within a structure, or in other attitudes. A decorative 
option was to excise or stamp designs in panels or registers. The remainder of the vessel (or, 
if a featured motif is lacking, all of the vessel) is decorated with panels and registers with 
circumferencial bands near the rim and geometric patterns elsewhere. Other vessel forms 
known for Salua are short cylinders ranging grading into bowls, convex walled bowls (i.e., 
with bulging sides), composite walled bowls, and jars. Strangely enough, despite their ex- 
ceptional decoration, colored stucco was sometimes used to cover areas of Salua vessels 
(when eroded this stucco leaves chalky traces). Salua vessels have rarely been found filled 
with red pigment. 


Dating: Late Classic (associated with the Payu Ceramic Complex and the Lepa Phase). 


Size: The cylindrical vessels grade into vertical walled bowls over a range of heights from 
3.5-12.5” (9-32cm). Bowl diameters range from 6-12” (15-30cm). 


Formal Names: The name Salua is a local term employed in the National Museum of El 
Salvador. It has been long recognized that probably several different ceramic groups are 
lumped under this term, and that at least some of these groups probably correspond with 
the so-called Ulua or Sula Valley Polychromes of neighboring Honduras (which in recent 
years have been divided among several ceramic groups). Sharer (1978) cites Salua as a spe- 
cial group of the Payu complex, termed Special: Polychrome B, and he also mentions the 
name Salua Polychrome. At Quelepa it was noted as an unnamed ceramic group referred to 
as Dark Orange and Black on Orange (Andrews 1976). Several examples are illustrated in 
Longyear 1944 and 1966. It is interesting to note the relative abundance of Salua Poly- 
chrome in national and private collections in El] Salvador in comparison with Honduran 
collections. 


Quelepa Polychrome: Hemispherical and composite wall bowls, and jars; bowls may 
have basal flanges or slight angle changes near the rim. Bowls may have small solid or larg- 
er hollow supports. Quelepa Polychrome has a hard and very white base (slip) over a fine 
red paste. On this white base were painted designs in orange (often applied as a wash over 
most of the vessel), red and black; very rarely a purple paint may be present. Designs in- 
clude “checkerboards”, sunbursts, circles, bands, wavy lines, and others. Animals may be 
depicted on the interior or exterior (jaguars, birds, and monkeys have been noted). 


Dating: Late Classic (a member of the Lepa Ceramic Complex). 
Size: Bowls may measure from 4.5-15” (11-38cm) in diameter. 


Formal Names: Termed as the Quelepa Polychrome Ceramic Group in Andrews 1976. 


Los Llanitos Polychrome: Flaring walled bowls, most or all with solid tabular supports 
(supports may have effigy decoration). Acream colored slip was applied a red paste. Orange 
paint was applied to the entire interior of the bowl and in small areas bordered by black on 
the exterior. In addition to orange and black, colors may include dull red, sepia, and rarely 
purple. Two designs diagnostic of Los Llanitos Polychrome are a “five-fingered flame” and 
stacks of three or four horizontal bars of decreasing length. 


Dating: Late Classic (a member of the Lepa Ceramic Complex). 
Size: 7-12.5” (18-32cm) in diameter. 


Formal Names: Termed Los Llanitos Polychrome by Longyear (1944) and as the Los Lla- 
nitos Polychrome Ceramic Group by Andrews (1976). 


“Chinautla” Polychrome: Flaring walled bowls with flat bases and 3 or 4 hollow conical 
supports with simple applique. Red and black-brown designs were painted over acream slip 
in registers, including spirals, stepped frets, bars, and dots. 
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Dating: Late Postclassic (a member of the Ahal Ceramic Complex). 
Size: 6.5-10” (17-26cm) in diameter. 


Formal Names: First defined in Chalchuapa as the Chinautla Ceramic Group in Sharer 
(1978) due to its similarities with the “Chinautla Polychrome tradition” found mostly in 
the Guatemalan highiands. Most would probably now agree that this tradition may be sub- 
divided into several distinct and locally distributed ceramic groups, of which the Chalchua- 
pa variety would be one. 


Machacal Purple Polychrome: Bowls (hemispherical, composite walled, or vertical 
walled with convex bases). With the exception of vertical walled bowls, these may be sup- 
ported by ring bases, pedestal bases or 4 hollow cylindrical supports. Possesses an orange 
base slip with red and dark purple designs. Purple designs in the form of an horizontal “S” 
on the vessel exterior are common. Vessel bottoms usually havea simple purple design that 
some people have considered to vaguely resemble a bird. The generous use of purple paint 
on an orange base slip is a distinctive characteristic of this variety. 


Dating: End of the Early Classic and beginning of the Late Classic. 
Size: 5-11.5” (13-29cm) in diameter. 


Formal Names: Termed Red and Purple on Orange by Boggs (in Longyear 1944), and Ma- 
chacal Purple-polychrome by Sharer (1978). 


Nicoya Polychrome: Hemispherical bowls, bowls with rounded to almost flat bases and 
flaring walls (these may have three hollow cylindrical or conical supports with effigy deco- 
ration as an option, often in the form of bird heads), cylindrical vases with ring bases, jars. 
Red, black, and yellow paint was applied over a very smooth white slip with a “soapy” tex- 
ture. Usually over half of the vessel was left white. Designs include registers with geomet- 
ric designs, human figures, and others. Rare vessels may have unusual forms and 
appendages. 


Dating: Early Postclassic. 


Size: Bowls range from 6-11” (15-28cm) in diameter; cylindrical vases range from 6.5-12” 
(17-30cm) in height. 


Formal Names: Long called Nicoya Polychrome due to its relationship with the different 
varieties grouped under that name first defined for Nicaragua and Costa Rica. The variety 
found in El Salvador differs sufficiently from those varieties in forms and decoration to be 
considered as an additional type. 


Chancala Polychrome: Hemispherical bowls, often slightly flaring from just under the 
rim. A cream base slip (often streaky in appearance) was painted with designs in brown- 
black and red. Animals rendered in a distinctive silhouette style were painted on opposing 
sides of the exterior (monkeys, lizards, and birds seem to be represented), with large solid 
circles, squares or cross-hatch designs between the two. The upper portion of the exterior 
body is divided by bands in a register holding step frets, circles, and/or other designs. 


Dating: Late Classic. 
Size: 6-8” (15-20cm) in diameter. 
Formal Names: Termed Chancala Polychrome by Boggs (1972). 


Salinitas Polychrome: Known in bowl forms with a streaky cream to orange base slip. 
Black circumferencial bands define registers that usually enclose alternating spirals and 
stylized animals outlined in black with orange infilling. 


Dating: Late Classic Period. 
Formal Names: Termed Salinitas Polychrome by Boggs. 


3b. VESSELS WITH USULUTAN DECORATION. 

Here are included several different varieties of ceramics that prominently feature Usu- 
lutan decoration as their distinctive trait. Usulutan decoration is a negative technique, re- 
sulting is light-colored lines against a darker background. The light lines were achieved by 
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applyinga resist substance and then covering the vessel with a slip that fired a darker color. 
Since this failed to adhere to the areas with resist, these maintained their lighter shade (a 
simplified explanation). In its most elaborate version, the resist substance was applied 
with a multiple brush with as many as seven small brushes fastened in a row, allowing the 
creation of swirling parallel lines. The base color on these vessels ranges from salmon pink 
to dark yellow, with the lines being a lighter shade of the same. Some varieties have red 
paint added as rim bands or (in the case of the Chilanga Ceramic Group) simple designs, as 
may be noted in the illustrations. Formal names for the ceramic groups considered here 
are: Jicalapa, Puxtla, Izalco, and Chilanga (Sharer 1978, Demarest 1986, Andrews 1976). 
3c. PLUMBATE VESSELS. 

Unpainted vessels with a glazed appearance. Surface color ranges from dark brown- 
black to lead-colored to salmon-orange, and sometimes all are found on a single vessel. 
Some areas may be iridescent. This is an extremely hard ceramic and “rings” when tapped. 
Vessel forms include a variety of forms of jars, bowls, cylindrical vases, and may even in- 
clude figurines. Effigy decoration is common. 


Dating: Terminal Classic (San Juan variety) and Early Postclassic (Tohil variety). 


Formal Names: Both San Juan and Tohil varieties are found in El Salvador (Sharer 
1978). It is interesting to note that approximately one third of all Tohil vessels recorded in 
the only pan-Mesoamerican inventory to date were from E] Salvador (Shepard 1948). 


3d. OLOCUILTA ORANGE AND SANTA TECLA RED VESSELS. 

These two distinctive varieties of Late Preclassic ceramic vessels share many forms and 
types of decoration. Forms include a variety of bowls that may have very wide everted rims 
with scalloped and incised designs (in extreme cases the rims may be extended to form fish 
or other animal effigies when viewed from above). Bowls may also include faceted flanges. 
Some bowls may take the form of toad effigies. Usulutan decoration (very often poorly pre- 
served) may be present. The Santa Tecla Red variety is distinguished by its dense dark red 
slip, while Olocuilta Orange has a light orange slip (often with a powdery texture when 
slightly eroded). Santa Tecla Red may have graphite rubbed into grooves. 


Dating: Late Preclassic (Chul and Caynac Ceramic Complexes). 


Formal Names: Santa Tecla and Olocuilta Ceramic Groups (Sharer 1978; Demarest 
1986). Please note that in these sources “Olocuilta” (which is the name of a Salvadoran 
town) was misspelled “Olocuitla”. 


3e. INCISED OR EXCISED VESSELS. 


Here are considered different varieties of ceramic vessels whose salient visual trait is 
decoration based on incision or excision. 


Pinos: Pinos vessels havea smooth streaky black to brown slip with (post-slip) incisions on 
the exterior forming geometric designs. These incisions are sometimes filled with red or 
white pigment. Forms include a variety of bow] forms. Defined as part of the Chul and Cay- 
nac Ceramic Complexes of the Late Preclassic Period (Sharer 1978; Demarest 1986). 


Lolotique: A variety of bow] forms of a dark and dull red color with fine post-slip incised 
geometric patterns. Defined as part of the Chul and Caynac Ceramic Complexes of the Late 
Preclassic Period (Sharer 1978; Demarest 1986). 


Chalate Carved: Cylindrical vessels with a band of false glyphs or geometric designs 
carved below the rim. Details within this excavated band may be emphasized with incision. 
Vessel bodies are usually tan colored, and cream slip was sometimes added over the exteri- 
or, avoiding the carved band which sometimes was painted with red slip. When the cream 
slip is present, negative designs of dots, circles, water lilies, or egrets may be barely visible 
on the vessel body. The name of this Late Classic type is provisional and was proposed by 
Boggs based on its abundance in the Chalatenango area. 


Red Excised: Cylindrical vessels with a band of false glyphs or geometric decoration ex- 
cised below the rim and vertical excised grooves usually covering the rest of the exterior, 
sometimes with two opposing excised panels representing animal heads or other designs. 
Slipped with a dark red-orange color. Short solid tabular or nubbin supports may be pres- 
ent. Provisional name for a Late Classic type common in central E] Salvador. 


Cotzumalhuapa Incised Cylindrical Vases: Cylindrical vases, orange to brown in col- 
or, with fine incision including geometric motifs and monkeys. The rim area is distin- 
guished by a band or groove. Late Classic Period. 
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3f. VESSELS WITH RED DECORATION. 


Here are grouped together varieties of ceramic vessels whose principal decoration was 
executed in red paint. 


Marihua Red on Buff: Forms include: hemispherical bowls, bowls with rounded bases 
and flaring walls (these usually have three hollow or cylindrical supports, sometimes in the 
form of bird heads), and jars with three handles. Broad red lines form geometric designs on 
the buffcolored interior of bowls and the exterior of jars. Designs include arcs, crosses, step 
frets, ehecatcozcatl (split snail shell motif), and others. Very rare are finely incised designs 
in a band on the exterior of bowls. Postclassic Period (Haberland 1964). 


Guarumal: Almost all known examples are jars. Part of the jar exterior (reddish brown in 
color) is painted with a dense and hard red paint that is finely crazed. The paint may cover 
the upper portion of vessels, or may be distributed as panels, large dots or arcs. Rarely the 
entire vessel exterior is covered in red. A decorative option was to apply white paint in 
circles (applied with a hollow cane) and/or zigzagging lines. This white paint is also very 
hard and was applied over red painted areas. A small rabbit applique may appear on the 
vessel body. Late Classic Period (Beaudry 1983). 


Delirio Red on White: Hemispherical bowls (sometimes made into an armadillo effigy by 
means of a shingled exterior and appliqued head and tail), bowls with flat or slightly 
rounded bottoms and flaring walls (these may have hollow cylindrical supports), jars 
(which may have a pair of effigy head handles below the rim), and other minor forms. A 
hard white slip was painted in red with very intricate geometric designs. Naturalistic forms 
are very rare. Late Classic Period (Lepa Ceramic Complex-Andrews 1976). 


Cara Sucia Red Painted: Jars with dull red-orange paint over a cream-orange slip. The 
lower body is divided by vertical pairs of bands. Birds or other motifs may be painted on the 
shoulder of the vessel. Late Classic Period. 


3g. JARS WITH MODELED EFFIGY FACES. 
Here are grouped together different varieties of ceramicjars that sharing the presence of 


effigy faces or heads applied to the vessel neck. Motifs include: old man, man with goatee 
and closed eyes, monkey, bird, and schematic humans. 


3h. TIQUISATE VESSELS. 

Tiquisate vessels are entirely orange (ranging from light cream-orange to deep orange in 
color). Their surface is very hard and may “ring” when tapped. Vessel forms include hemi- 
spherical bowls and cylindrical vases. Decoration may take the form of rows of bosses, in- 
cised geometric designs, or stamped scenes of humans, animal heads, twisted bands, or 
other designs. Late Classic. 


3i. FINE PASTE VESSELS. 

Forms include small flat bottomed bowls with vertical walls and hollow rattle supports, 
and piriform vessels with ring bases. Vessels walls are very thin and “ring” when tapped. 
An orange may be applied to the vessel with the exception of the base. Fine incising may be 
found on the exterior of bowls and may retain white and blue post-fire paint. Terminal Clas- 
sic Period. 


3j. CARA SUCIA PEDESTAL-BASED BOWLS. 
A distinctive type of bow] with a tall pedestal base. The bowls often have a basal flange, 
and red painted zones are sometimes found on the interior. Late Classic Period. 


3k. STUCCOED VESSELS. 

Here are grouped a variety of vessel forms and types whose common denominator for the 
purposes at hand is the presence of stuccoed decoration. The stucco involved is usually a 
white kaolin clay with blue, blue-green, red, yellow, or brown pigment mixed in, and prob- 
ably had (originally) an organic binder or agglutinate. Since that binder long since ceased to 
function, the stuccoed decoration tends to be very fragile. Designs are usually simple bands 
or geometric motifs, but occasionally human or animal figures may be represented. Entire- 
ly stuccoed vessels seem to be most common in the Late Classic, and perhaps especially so 
in the Terminal Classic. 


31. GUAZAPA SCRAPED SLIP VESSELS. 
Jars with a brown body, over which was applied a cream colored slip that was finger 
dragged (like finger painting) while it was still wet, creating curving or wavy designs. A red- 
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dish-orange wash was sometimes applied over the scraped slip. Early and Late Classic 
Periods. 


3m. ANCIENT IMPORTS: LATE CLASSIC PALMAR AND OTHER LOWLAND MAYA CERAMICS. 

Several vessels of so-called “Peten Glossware” have been found in El Salvador that in- 
clude the formally defined Palmar Ceramic Group, and may also include examples of the 
Saxche Ceramic Group and others (Sharer 1978). To date, three such vessels have been 
found in scientific excavation (one in a Tazumal tomb in the 1940’s, a Palmar vessel in an 
offering with an eccentric flint in San Andrés in the 1970’s, and a Palmar vessel in a grave 
on the outskirts of San Salvador in 1993). Several others have been documented in looting 
situations, including three recorded by Sharer (1978), and in private collections. Although 
these vessels were not made in the territory of E] Salvador, they were definitely ancient 
imports and as such form part of Salvadoran cultural heritage, providing important testi- 
mony relative to long-distance social and economic relationships. 

Forms include bowls with flat or slightly rounded bottoms and walls ranging from slight- 
ly flaring (nearly vertical) to broadly flaring walls; shallow simple bowls; tecomates (spher- 
ical forms with a small orifice); and cylindrical vases. Bowls may have ring bases, hollow 
cylindrical supports, or other forms of supports. Decoration consists of an orange or cream 
base slip over which were painted designs in black, red, and sometimes yellow. Designs in- 
clude: glyph bands; humans standing, seated, dancing, or in other attitudes; heads (hu- 
man, animal, God K, and others); animals in different positions; and other themes 
rendered in Late Classic Lowland Maya style. 


4. CERAMIC DRUMS 


Ceramic drums comprise a globular body with a short rim on one extreme (over which 
the drum surface was stretched) and a long open shaft on the other extreme (which served 
as a stand). The body may have incised decoration. Surfaces are usually - lipped and well 


polished, and may range from dark brown-black to brown to brownish red in color. Late 
Classic Period. 


5. INCENSE BURNERS 
5a. LADLE CENSERS. 

This category groups together a variety of different spoon or ladle shaped incense burn- 
ers. These have a handle (which may be a hollow tube or a flattened loop) which supports 
the “spoon” or “ladle” that actually held the embers over which incense was sprinkled. The 
ladle portion may have holes perforated to facilitate the circulation of air, and in the taller, 
more cup-like versions these holes may take the form of crosses or step frets (these are the 
so-called “Mixteca-Puebla” style censers). Animal heads, claws, or other effigies may be 
added to end of the handle. 
5b. THREE-PRONGED CENSERS. 

Standing cylinders with three vertical prongs at the top and two long vertical flanges on 
the sides. Effigy faces may be added to the vessel bodies (bats have been noted). Post-fire 
paint added in red, orange, and white. Late Preclassic and Early Classic Periods (Sharer 
1978). 
5c. LOLOTIQUE SPIKED CENSERS. 

The bowl-shaped censer body is supported by a tall pedestal base with perforations in the 
form of two large squares or circles, or slits. Short spikes cover the base and body. May re- 
tain remnants of post-fire red or white paint. Late Classic Period (Andrews 1978). 
5d. Las LaJAs SPIKED CENSERS. 

Large hourglass-shaped censer covered by short spikes. Incised or modeled decoration 
may be found on the everted rims found at top and bottom. An internal shelf may be present 
to hold the large clay dish that supported the embers. Early Postclassic Period (Fowler 
1981). 
5e. SAN ANDRES STONE CENSERS. 

Squat barrel-shaped censers of hard volcanic stone with columns of spikes on part of the 
exterior. The upper part of these censers have a dish-like depression to contain embers. 
Late Classic Period. 
5f. LARGE EFFIGY CENSERS. 


Different varieties of censers whose common traits are their relatively large size and the 
prominent presence of elaborate effigies covering much or all of the censer body. In extreme 
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cases, the censer is entirely concealed within a virtual ceramic sculpture. As an alternative 
to a single large effigy, some present several figures on a single censer, or a single element 
(like a head) repeated several times. Recorded effigies have included: the god Tlaloc (identi- 
fiable by a large ring around each eye); an individual with bulbous protruding eyes; the god 
Xipe Totec (appearing as an individual wearing a flayed human skin); jaguars; monkeys; 
iguanas; large saurians (so-called Earth Monsters), GIII (a manifestation of the Sun god 
identifiable by a twisted cord extending vertically between the eyes and catfish-like barbels 
curling from the sides of the mouth); and others. Mostly Late Classic and Postclassic 
Periods. 

5g. COTZUMALHUAPA GOBLET CENSERS. 

Large goblet shaped vessel forms (essentially a large bow] with walls that begin as verti- 
cal and midway to the rim moderately flare outward, with a pedestal base), usually with 
signs of burning on the interior base. These censers may be unadorned, or may have two or 
three hollow head effigies rising directly from the rim, or they may have many small effigy 
heads attached in a row around the vessel just below its rim (monkey and iguana heads 
have been documented). Lids, when present, may appear as inverted bowls, with or without 
an effigy figure on top (one example has a large seated monkey). Late Classic Period. 


6. MUSHROOM EFFIGIES 


Though some regard these as phallic effigies, most agree that mushrooms are repre- 
sented. Two varieties are presented here. 
6a. CERAMIC MUSHROOM EFFIGIES. 

Tall hollow bases rise from a flaring base and taper upwards to support the mushroom 
“cap”. The body may be plain or may carry red paint and fine incisions (usually in the form 
of rows of triangles). Probably Late Preclassic and Early Classic Periods. 
6b. STONE MUSHROOM EFFIGIES. 

Usually made of fine-grained volcanic stone. The shaft of the mushroom rises from a base 
that may be cylindrical or square, and occasionally has short supports. Near the “cap” may 
often be found two raised bands representing the point from which the cap separates from 
its stem as it opens. Late Preclassic and Early Classic Periods. 


7. STONE SCULPTURE 


7a. PRECLASSIC ANIMAL HEAD SCULPTURES. 

Monumental sculptures in volcanic stone representing very stylized animal heads (De- 
marest 1986). These have usually been interpreted as jaguar heads, but reptilian elements 
may also be present. These were apparently architectural elements associated with Late 
Preclassic Period pyramids. 

Tb. COTZUMALHUAPA SCULPTURE. 

Monumental sculptures in volcanic stone in the Cotzumalhuapa style (see Parsons 1967, 
1969). Themes known from El Salvador include: a snake emerging from the ground, askel- 
etal figure with a hat resembling a derby, a coiled snake, and a disk with a jaguar face. Some 
of these are made from two stones which connect by means of a hidden tenon. Late Classic 
Period. 
7c. TENONED HEAD SCULPTURES. 

Long sculptures of volcanic stone with an animal head at one end and an undecorated 
tenon at the other, intended to be mounted in monumental architecture. The heads usually 
represent a bird or reptile. Late Classic Period. 
7d. BALSAMO SCULPTURE. 

These portable sculptures are usually made of vesicular volcanic stone and represent a 
human form ina squatting position. The vertebrae are usually indicated as a notched ridge 
on the individual’s back. Although this form predominates, a grasshopper sculpture is also 
documented. Postclassic Period. 

Te. YUGOS. 

“U”-shaped ballgame yugos (yokes) made of dense volcanic stone. Very rare examples 
may carry carved decoration. Late Classic Period. 
7f. HACHAS. 

Thin ballgame hachas usually representing animal or human heads (a variety of other 
designs are also found, such as a coiled snake and a skull). Made of fine-grained volcanic 
stone. Some examples have iron pyrite “eyes” and traces of red paint. Late Classic Period. 
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7g. ErFFriGy METATES. 

Metates with a thin and slightly curving body, with an animal head at one end. A tail may 
be present at the other end. These are usually supported by three tall supports. Made of 
dense volcanic stone. Late Classic and Early Postclassic Periods. 


8. SMALL STONE ARTIFACTS 


8a. JADE OR SIMILAR GREENSTONE ARTIFACTS. 

Lustrous and hard green-colored stone crafted into: beads (spherical, globular, tubular, 
discoidal); pendants (plain or with human or animal effigies, including so called “axe gods” 
and canine tooth effigies); plaques (or pectorals) with elaborate designs; masks; mosaics; 
earspools; animal or human effigies (heads or full figure); or schematic squatting human 
forms (similar to examples from the E] Cajén area of Honduras). 


8b. ECCENTRIC CHIPPED STONE. 

Flint, chert, or obsidian flaked into eccentric forms. These may include: a zigzag lance 
point form, a disc with three prongs or spike on one side, and elaborate large effigy eccen- 
trics apparently meant to serve as scepters (similar to those found in caches at Copan, Qui- 
rigua, and other sites). Late Classic Period. 


8c. OBSIDIAN ARTIFACTS IN GENERAL. 

Prismatic blades, bifacial artifacts (lance points, arrow points, “knives”), cores, and oth- 
er objects made from obsidian (a black colored volcanic glass). 
8d. PyriTE Mosaic “MIRRORS”. 

A mosaic of carefully fitted plaques of iron pyrite placed on a thin disc-shaped backing 
made of stone or clay that may have designs on one side. When new, the pyrite reflected 
light brilliantly, but archaeological specimens have often lost their shine due to oxidation 
(the pyrite may convert to a brownish black crust). Late Classic and perhaps other periods. 
8e. PAINT PALLETS. 

Small artifacts of vesicular volcanic stone with a dish-shaped or squared depression on 
one surface. Some pallets are simple, being essentially natural cobbles ofa flattened oblong 
shape with the depression worked on one surface, or sometimes two depressions on oppos- 
ing surfaces. Others are elaborately carved and may include four supports and animal or 
human head effigies. Traces of red pigment have been found on some pallets. Late Classic 
and possibly other periods. 
8f. TRANSLUCENT STONE BOWLS. 

Thin bowls carved from light colored translucent stone (which in different cases has 
been labeled as marble, alabaster, and onyx). At least some of these may be ancient imports 
from the territory of Honduras. Late Classic Period. 
8g. BARKBEATERS. 

Tabular dense stone artifacts with numerous longitudinal parallel incisions worked on 
one or both broad faces. On one variety (Classic and Postclassic Periods), three of the four 
narrow sides have a broad groove meant to receive a very pliable stick wound around it asa 
handle. The other variety considered here has a integral stone handle (Late Preclassic). 
8h. CELTS. 

These were originally mounted on wood handles for use as hatchets or adzes. Made of 
very dense, fine-grained stone and are often highly polished near the bit and sometimes 
over the entire body. Some examples are made of jade or stone resembling jade. 


9. METAL ARTIFACTS 


9a. COPPER CELTS. 

Mounted on a wooden handles for use as hatchets or adzes. Long copper celts with a rect- 
angular cross section. May have a dark patina. Postclassic Period. 
9b. COPPER RINGS. 

Copper finger rings made with the lost wax technique. Documented examples include 
filigree details or effigy heads. Terminal Classic and Postclassic Periods. 
9c. COPPER BELLS. 


‘ — bells, plain or with effigies, usually made by the lost wax technique. Postclassic 
eriod. 
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9d. TUMBAGA ARTIFACTS. 

Tumbaga is an alloy of copper and gold. Artifacts made of Tumbaga may present a 
mottled surface looking golden in parts. Tumbaga artifacts documented for El Salvador in- 
clude small animal figurines made by the lost wax technique, and a small hammered sheet 
mask with eyes and mouth cutouts. Late Classic Period. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
Because this amendment is being made in response to a bilateral 
agreement entered into in furtherance of the foreign affairs interests of 
the United States, pursuant to § 553(a)(1) of the Administrative Proce- 
dure Act, no notice of proposed rulemaking or public procedure is 
necessary. For the same reason, a delayed effective date is both impracti- 
cable and contrary to the public interest. 


REGULATORY FLEXIBILITY ACT 


Because no Notice of Proposed Rulemaking is required, the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. 
Accordingly, this final rule is not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 


This amendment does not meet the criteria of a “significant regulato- 
ry action” as described in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Rules and Regulations, U.S. 
Customs Service. However, personnel from other offices participated in 
its development. 


LIsT OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural property. 


AMENDMENT TO THE REGULATIONS 


Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 


PART 12—[AMENDED] 


1. The general authority is revised and specific authority citation for 
Part 12, in part, continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 
* ok BS ok Ba * * 
Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 
2. Paragraph (a) of § 12.104g is added to read as follows: 


§ 12.104g Specific items or categories designated by agree- 
ments or emergency actions. 


(a) The following is a list of agreements imposing import restrictions 
on the described articles of cultural property of State Parties. The listed 
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Treasury Decision contains the Designated Listing with a complete de- 
scription of specific items or categories of archaeological or ethnologi- 
cal material designated by the agreement as coming under the 
protection of the Convention on Cultural Property Implementation 
Act. Import restrictions listed below shall be effective for no more than 
five years beginning on the date on which the agreement enters into 
force with respect to the United States. This period may be extended for 
additional periods of not more than five years if it is determined that the 
factors which justified the initial agreement still pertain and no cause 
for suspension of the agreement exists. Any such extension is indicated 
in the listing. 





State Party Cultural Property TD. No. 


El Salvador Archaeological material representing T.D. 95-20 
Prehispanic cultures of E] Salvador. 








* * * * * 
3. Paragraph (b) of § 12.104g is amended by removing, from the list- 
ing of emergency import restrictions, the entry for El Salvador. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: March 7, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 10, 1995 (60 FR 13352)] 





U.S. Customs Service 


General Notices 


DATES AND DRAFT AGENDA OF THE FIFTEENTH SESSION OF 
THE HARMONIZED SYSTEM COMMITTEE OF THE WORLD 
CUSTOMS ORGANIZATION 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
U.S. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the fifteenth ses- 
sion of the Harmonized System Committee of the World Customs 
Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Committee of the World Cus- 
toms Organization. 


DATE: March 3, 1995 


FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, Di- 
rector, International Nomenclature Staff, U.S. Customs Service 
(202-482-7000 or Eugene A. Rosengarden, Director, Office of Tariff Af- 
fairs and Trade Agreements, U.S. International Trade Commission 
(202-205-2592). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity De- 
scription and Coding System (“Harmonized System”), an international 
nomenclature system, forms the core of the U.S. tariff, the Harmonized 
Tariff Schedule of the United States. The Harmonized System Conven- 
tion is under the jurisdiction of the World Customs Organization (es- 
tablished as the Customs Cooperation Council). 

Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing classifi- 
cation decisions on the interpretation of the Harmonized System. 
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Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Harmo- 
nized System. The HSC also considers amendments to the legal text of 
the Harmonized System. The HSC meets twice a year in Brussels, Bel- 
gium. The next session of the HSC will be its fifteenth, and it will be held 
from April 3 to April 13, 1995. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the Department of the Treasury, 
represented by the U.S. Customs Service, the Department of Com- 
merce, represented by the Census Bureau, and the U.S. International 
Trade Commission (“ITC”), jointly represent the U.S. government at 
the sessions of the HSC. The Customs Service representative serves as 
the head of the delegation at the sessions of the HSC. 

Set forth below is the draft agenda for the next session of the HSC. Co- 
pies of available agenda-item documents may be obtained from either 
the Customs Service or the ITC. Comments on agenda items may be di- 
rected to the above-listed individuals. 


HARVEY B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Attachment: Attachment A] 
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ATTACHMENT A 
39.191 E 


DRAFT AGENDA FOR THE FIFTEENTH SESSION OF THE 
HARMONIZED SYSTEM COMMITTEE 


Monday, April 3, 1995 (10 a.m.) to Thursday, April 13, 1995 


N.B. Questions under Agenda Item VII will be examined first by the presessional Working 
Party (Wednesday, March 29, 1995 (10 a.m.) to Friday, March 31, 1995). 


I 
ADOPTION OF THE AGENDA 


Draft Agenda 
Draft Timetable 


REPORT BY THE SECRETARIAT 


1. Position regarding Contracting Parties to the HS Convention; status 
of Recommendations; list of administrations applying an HS-based 
tariff; list of HS- based tariffs available in the Secretariat 


2. Approval of decisions taken by the Harmonized System Committee at 
its 14th Session 


3. 32nd Session of the Policy Commission 


4. Technical assistance activities of the Nomenclature and Classifica- 
tion Directorate 


5. Project for improving Tariff Classification work 


6. Progress report on the HS Commodity Data Base 
7. Co-operation with other international organizations 


8. Survey of Contracting Parties: collection and reporting of import and 
export statistics 


9. Other 


GENERAL QUESTIONS 


1. Measures which could be taken to enable Contracting Parties to 
implement the 1992 and 1996 versions of the Harmonized System .... 


2. Creation of a database of CCCN/HS documentation 
3. Next HS Review cycle: timetable and some related topics 
4. Pre-entry classification information system 


5. Co-operation between the Harmonized System Committee and the 
Technical Committee on Rules of Origin 


6. Application of the Harmonized System in areas other than Customs 
tariffs and trade statistics 


7. Possibleamendment of Rule 18 of the Harmonized System Committee 
Rules of Procedures 


8. Date of entry into force of Harmonized System amendments and the 
fiscal years of Member administrations 


9. Other 


REPORT OF THE SCIENTIFIC SUB-COMMITTEE : Doc. 39.130 


1. Conclusions of the 8th Session of the Scientific Sub-Committee .... Doc. 
2. Possible amendments to heading 28.42 
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V 
REPORT OF THE HS REVIEW SUB-COMMITTEE 


1. Report of the 11th Session Doc. 39.200 
2. Matters for decision by the Harmonized System Committee Doc. 39.332 


VI 
RECOMMENDATIONS RELATING TO THE HARMONIZED SYSTEM 


1. 1990 and 1992 Recommendations concerning Ozone Layer Depleting 
Substances and 1992 Recommendation concerning Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances Doc. 39.208 
2. 1993 Recommendation on the use of Standard Units of Quantity; in- 
sertion of this Recommendation in the Harmonized System publication: 
Request of the UNSTAT Doc. 39.209 
3. Possible preparation of a Recommendation concerning the reporting 
of trade data to the UNSTAT Doc. 39.210 
4. Proposed Draft Recommendation and possible amendments to the 
Explanatory Notes concerning narcotic drugs, psychotropic substances 
and their precursors Doc. 39.240 
5. Possible Recommendation concerning substances controlled by the 
Chemical Weapons Convention Doc. 39.241 


REPORT OF THE PRESESSIONAL WORKING PARTY : Doc. 39.380 


1. Amendments to the Explanatory Notes arising from the 
classification of burdock in headings 07.06, 07.11 and 12.11 .... Doc. 
2. Amendment to the Compendium of Classification Opinions 
arising from the classification in subheading 1517.90 of “Dr. 
Diinner Evening Primrose Oil” put up in capsules 

3. Amendments to the Compendium of Classification opinions 
arising from the classification of the product with the brand name 
“Kinder® Surprise” in heading 18.06 

4. Amendments to the Subheading Explanatory Note to subhead- 
ing 1806.31 to clarify the scope of the term “filled” 

5. Amendments to the Compendium of Classification Opinions 
arising from the classification of “Feitico” in subheading 1806.90 
and “Duplo” in subheading 1905.30 

6. Amendments to the Compendium of Classification Opinions 
arising from the classification of fruit in alcohol in heading 


7. Amendments to the Compendium of Classification Opinions 
arising from the classification of “various butter preparations” in 
subheading 2106.90 

8. Amendments to the Compendium of Classification Opinions 
arising from the classification in subheading 2208.90 of “Bach 
Flower” preparations 

9. Amendments to the Compendium of Classification Opinions 
arising from the classification of “Orimulsion” in heading 27.14 
10. Amendments to the Compendium of Classification Opinions 
and to the Explanatory Notes arising from the classification in 
heading 48.11 of certain products consisting of paper covered with 
polyethylene and/or aluminium, presented in rolls and used for 
the manufacture of packagings for beverages 

11. Alignment of Note 1 (f) to Chapter 48 


12. Amendments to the Compendium of Classificiation Opinions 
ee from the classification of blank travel tickets in heading 
49.11 

13. Amendments to the Compendium of Classification Opinions 
arising from the classification of an uninterruptible power supply 
in subheading 8504.40 
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VIII 
FURTHER STUDIES 
1. Possible amendments to the Explanatory Notes to heading 18.06 to 
insert illustrations of chocolate “blocks, slabs and bars” 
2. Distinction between parboiled bulgur and precooked bulgur 
3. Classification of “Mater-Bi” 
4. Classification of certain school workbooks 


5. Amendments to the Explanatory Notes arising from the classification 
of blank travel tickets in heading 49.11 


6. Possible conflict between Classification decisions concerning paper 
aluminium foil/plastics products 


7. Classification of “Gamma Grip” and “Gamma Hi-Tech” 


8. Amendments to the Compendium of Classification Opinions 
(6909.19/1, Ch. 85/1 and 8504.90/1 concerning the hardness of soft 
ferrites) 


9. New Subheading Explanatory Note to subheading 7019.11 


10. Amendments to the Subheading Explanatory Note to subheading 
8452.10 with a view to expanding its scope 


11. Amendment to the Explanatory Note to heading 84.80 
**__Items 9 and 11: HSC/14 
IX 
NEW QUESTIONS 


1. Definition of the terms “meal” and “groats” in heading 19.01 
2. Scope of heading 82.07 
3. Classification of “NICORETTE®” 


4. Classification of various cheese products 


5. Classification of a “multi-function machine” 


6. Classification of “6R 90161” and “6R 90168” cartridges, with or with- 
out toner, intended for use in “5014 Copier” and “Fuji Xerox 5017” 
photo-copying apparatus 

7. Classification of certain vitamin-based preparations 


8. Classification of “malt whisky” and “grain whisky” with an alcoholic 
strength by volume of 60 % vol 


9. Classification of “ISOCAL®” and “Gevral Instant Protein” 


10. Possible alignment of the texts of subheadings 8525.10 and 8525.20 
on the text of heading 85.25 


11. Possible amendments to the Explanatory Notes to heading 29.22 
12. Classification of absorbent cotton wadding 


13. Scope of heading 48.02 
14. Classification of alabaster products 


15. Classification of physical vapour deposition (PVD) equipment .... 


*—_items 1 and 2: HCS/13 
**_items 3 to 15: HCS/14 


. 39.222 
. 39.223 
. 39.224 
. 39.225 


. 39.226 
39.296 


. 39.227 
. 39.228 


Doc. 39.229 
Docs. 38.890/VII 
(RSC/10) 
39.090** 


Doc. 39.220 
Doc. 38.833** 


Doc. 38.634* 
Doc. 38.676* 


38.840** 
39.094** 


. 38.841** 
39.023** 


. 38.849** 


. 38.850** 
. 38.905** 
38.998** 


. 38.937** 
. 38.938** 


. 38.909** 
. 38.941** 


. 38.942** 
39.237 


. 38.847** 


. 38.907** 
39.325** 


. 38.997** 
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NEW QUESTIONS—continued 
16. Amendments to the Explanatory Notes by corrigendum arising from 
the discussions at the 10th session of the Review Sub-Committee .... Docs. 38.814** 


39.321** 
17. Classification of sheets obtained by slicing laminated wood Doc. 39.072** 


18. Classification of quartz derived from acid-and heat-treated alaskite 
Doc. 39.087** 
19. Classification of preparations made from sugar and plant extracts Doc. 39.231 


20. Classification of a motion simulation theatre system Doc. 39.232 


21. Possible new Subheading Explanatory Note to subheadings 8414.51 
and 8414.59 concerning fans Doc. 39.233 


22. Interpretation of GIR 2(a) Doc. 39.235 


23. Classification of different elements of a satellite television reception 

apparatus 39.230 
39.292 

24. Alignment of the English and French versions of the Explanatory 

Notes to heading 17.02 . 39.236 


25. Deleted 


26. Classification of particle board panels with curved edges and grooved 
particle board strips . 39.239 


27. Possibleamendments to the Compendium of Classification Opinions 
concerning meclofenoxate . 39.301 


28. Possible amendments to the Explanatory Notes to headings 84.19 
and 85.16 concerning immersion heaters 39.304 


29. Draft Corrigendum to amend the Harmonized System 39.293 
30. Classification of “VORANOL CP 4100S” . 39.334 
31. Possible amendment of heading 32.06 . 39.238 
**__Items 16 to 18: HSC/14 


OTHER BUSINESS 
List of questions which might be examined at a future session 
XI 
DATES OF THE NEXT SESSIONS 


SCIENTIFIC SUB-COMMITTEE 
9th Session 
Under consideration 


REVIEW SUB-COMMITTEE 
12th Session 
Monday, September 4, 1995 
Friday, September 8, 1995 


HARMONIZED SYSTEM COMMITTEE 
Working Party 
Thursday, November 2, 1995 
Monday, November 6, 1995 
16th Session 
Monday, November 6, 1995 
Friday, November 17, 1995 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 8, 1995. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TOBRAMYCIN SULFATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of Tobramycin Sulfate (CAS-79645-27-5). Notice of the pro- 


posed modification was published January 25, 1995, in the Customs 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 22, 1995. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 25, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 4, proposing to revoke New York Ruling 
Letter (NYRL) 866547, dated September 19, 1991, by the Area Director 
of Customs, New York Seaport, which classified Tobramycin Sulfate un- 
der subheading 2941.90.1010, HTSUSA, which provides for “Natural 
Aminoglycoside antibiotics.” No comments were received in response 
to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 866547 to reflect the proper clas- 
sification of Tobramycin Sulfate under subheading 2941.90.5000, 
HTSUSA, which provides for “Antibiotics: Other: Other: Other.” The 
general column one rate is duty free. Headquarters Ruling Letter 
(HRL) 956674 modifying NYRL 866547 is set forth in “Attachment A” 
to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 6, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, March 6, 1995. 


CLA-2 CO:R:C:F 956674 ASM 
Category: Classification 


Tariff No. 2941.90.5000 
Ms. DEE KOERKEL 


SCHWEIZERHALL, INC. 
10 Corporate Place South 
Piscataway, NJ 08854 


Re: Modification of New York Ruling Letter 866547 concerning the tariff classification of 
Tobramycin Sulfate (CAS-79645-27-5). 


DEAR MS. KOERKEL: 


This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
866547 dated September 19, 1991, regarding the classification of Tobramycin Sulfate 
(CAS-79645-27-5). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-132, 107 Stat. 2057, 2186 (1993) (here- 
inafter section 625), notice of the proposed revocation of NYRL 866547 was published Jan- 
uary 25, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 4. 


Facts: 
On September 19, 1991, NYRL 866547 classified this product under subheading 
2941.90.1010, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 


which provides for “Antibiotics: Other: Natural: Aminoglycoside antibiotics” with a rate of 
duty at 1.8 percent ad valorem. 


Issue: 
What is the proper classification under the HTSUSA for Tobramycin Sulfate? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gener- 
al Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined first 
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in accordance with the terms of the headings which must be read in conjunction with the 
relative section and chapter notes. IfGRI 1 fails to classify the goods and if the headings and 
legal notes do not otherwise require, the remaining GRI's are applied in their appropriate 
order. The Explanatory Notes to the Harmonized Commodity Description and Coding Sys- 
tem (EN’s), facilitate classification under the HI'SUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

In NYRL 866547, the product, Tobramycin Sulfate, was erroneously classified as a“ Nat- 
ural Aminoglycoside antibiotic “under subheading 2941.90.1010, HTSUSA. Tobramyein 
sulfate does not exist naturally. Rather, it is known as a semisynthetic product, !.e., a prod- 
uct manufactured from a natural material (in this case, Tobramycin), but not occurring in 
nature. The product, however, is properly classified within heading 2941, HTSUSA, be- 
cause the EN’s to heading 2941 make use of the term “chemically modified antibiotics” to 
describe products such as Tobramycin Sulfate. Thus, Tobramycin Sulfate is properly clas- 
sifiable under subheading 2941.90.5000, HTSUSA, which provides for “Other” antibiotics. 
Holding: 


The product, Tobramycin Sulfate (CAS-79645-27-5), is classifiable in subheading 
2941.90.5000, HTSUSA, which provides for “Antibiotics: Other: Other: Other,” which is 
duty free at the general column one rate of duty. 

Accordingly, NYRL 866547, dated September 19, 1991, is hereby modified so that it is 
consistent with this ruling. In accordance with section 625, this ruling will become effec- 
tive 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or deci- 
sions pursuant to section 625 does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(¢)(1)). 

JOHN E. ELKINs, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SAMARIUM OXIDE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title V1 (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of Samarium Oxide (CAS-12060-58-1). Notice of the proposed 
modification was published January 25, 1995, Volume 29, Number 4. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 22, 1995. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 25, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 4, proposing to modify New York Ruling 
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Letter (NYRL) 852408, dated June 1, 1990, which classified Samarium 
Oxide under subheading 2846.10.0000, HTSUSA, which provides for 
Cerium compounds. No comments were received in response to this 
notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 852408 to reflect the proper clas- 
sification of Samarium Oxide under subheading 2846.90.8000 
(previously 2846.90.5000), HTSUSA, which provides for “Compounds, 
inorganic or organic, of rare-earth metals, of yttrium or of scandium, or 
of mixtures of these metals: Other: Other: Other.” The general column 
one rate of duty is 3.7 percent ad valorem. Headquarters Ruling Letter 
956557 modifying NYRL 852408 is set forth in “Attachment A” to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1) Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 6, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, March 6, 1995. 


CLA-2 CO:R:C:F 956557 ASM 
Category: Classification 


Tariff No. 2846.90.8000 
Mk. PHILIP P CHOBAN 


PRESIDENT 

LANTHANIDES, INC. 

24371 Lorain Rd., #202 
North Olmstead, OH 44070 


Re: Modification of New York Ruling Letter 852408 concerning the tariff classification of 
Samarium Oxide (CAS-12060-58-1) imported from the Peoples Republic of China. 


DEAR Mr. CHOBAN: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
852408, dated June 1, 1990, regarding the classification of Samarium Oxide. Pursuant to 
section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the pro- 
posed modification of NYRL 852408 was published January 25, 1995, in the CusToMs BUL- 
LETIN, Volume 29, Number 4. 
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Facts: 


On June 1,1990, NYRL 852408 classified this product under subheading 2946.10.0000, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for cerium compounds, with a rate of duty at 7.2 percent ad valorem. 


Issue: 
What is the proper classification under the HTSUSA for Samarium Oxide? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gener- 
al Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined first 
in accordance with the terms of the headings which must be read in conjunction with the 
relative section and chapter notes. If GRI 1 fails to classify the goods and if the heading and 
legal notes do not otherwise require, the remaining GRI’s are applied in their appropriate 
order. 

In NYRL 852408, the product, Samarium Oxide, was erroneously classified as a cerium 
compound under subheading 2846.10.0000, HTSUSA. The correct classification for Sa- 
marium Oxide is under subheading 2846.90.8000, HTSUSA. 

Holding: 

The product, Samarium Oxide (CAS-12060-58-1), is classifiable in subheading 
2846.90.8000 (previously 2846.90.5000), HTSUSA, which provides for “Compounds, inor- 
ganic or organic, of rare-earth metals, of yttrium or of scandium, or of mixtures of these 
metals: Other: Other: Other,” dutiable at the general column one rate of duty, 3.7 percent 
ad valorem. 

Accordingly, NYRL 852408, dated June 1, 1990, is hereby modified so that it is consistent 
with this ruling. in accordance with section 625, this ruling will become effective 60 days 
after its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant 
to section 625 does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF POLYGALACTURONIC ACID 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of polygalacturonic acid (CAS—25990-10-7). Notice of the 
proposed modification was published January 18, 1995, in the Customs 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 22, 1995. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 18, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 3, proposing to modify New York Ruling 
Letter (NYRL) 894549, dated March 9, 1994, which classified polygalac- 
turonic acid under subheading 3913.90.2050, HTSUSA, which provides 
for “polysaccharides and their derivatives: Other.” No comments were 
received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 894549 to reflect the proper clas- 
sification of polygalacturonic acid under subheading 1302.20.0000, 
HTSUSA, which provides for “Vegetable saps and extracts; pectic sub- 
stances, pectinates and pectates * * *; Pectic substances, pectinates and 
pectates,” duty free at the general column one rate of duty. Headquar- 
ters Ruling Letter 956388 modifying NYRL 894549, is set forth in At- 
tachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 2, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 2, 1995. 


CLA-2 CO:R:C:F 956388 ASM 
Category: Classification 
Tariff No. 1302.20.0000 
Ms. JOAN VON DOEHREN 


INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 115 
Paramus, NJ 07652 


Re: Modification of New York Ruling Letter 894549 concerning the tariff classification of 
Polygalacturonic acid (CAS-25990-10-7). 


DEAR Ms. VON DOEHREN: 
This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
894549, dated March 9, 1994, regarding the classification of polygalacturonic acid 
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(CAS-25990-10-7). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (here- 
inafter section 625), notice of the proposed modification of NYRL 894549 was published 
January 18, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 3. 


Facts: 


On March 9, 1994, NYRL 894549, classified this product under subheading 
3913.90.2050, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for “Polysaccharides and their derivatives * * *. Other,” with a rate of duty 
at 5.8 percent ad valorem. 


Issue: 


What is the proper classification under the HTSUSA for polygalacturonic acid 
(CAS-25990-10-7)? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gener- 
al Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined first 
in accordance with the terms of the headings which must be read in conjunction with the 
relative section and chapter notes. If GRI 1 fails to classify the goods and if the headings and 
legal notes do not otherwise require, the remaining GRI’s are applied in their appropriate 
order. The Explanatory Notes to the Harmonized Commodity Description and Coding Sys- 
tem (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

This product, polygalacturonic acid is a polysaccharide which is used in the formulation 
of cough suppressants. According to the Customs laboratory report, it has been determined 
that polygalacturonic acid is a pectic substance, derived from pectin. Pursuant to EN 
13.02(B), pectic substances are polysaccharides of which the basic structure consists of 
polygalacturonic acids. Thus, as a pectic substance, polygalacturonic acid is properly clas- 
sifiable under subheading 1302.20.0000, HTSUSA. 

Holding: 

The product, polygalacturonic acid (CAS-25990-10-7), is classifiable in subheading 
1302.20.0000, HTSUSA, which provides for “Vegetable saps and extracts; pectic sub- 
stances, pectinates and pectates * * *: Pectic Substances, pectinates and pectates,” duty 
free at the general column one rate of duty. 

Accordingly, NYRL 894549, dated March 9, 1994, is hereby modified so that it is consis- 
tent with this ruling. In accordance with section 625, this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions 
pursuant to section 625 does not constitute a change of practice or position in accordance 
with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF PHOTOGRAPHIC PAPER 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of two types of photographic paper. Notice of the proposed 
modification was published January 25, 1995, in the CusToms 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 22, 1995. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 25, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 4, proposing to modify New York Ruling 
Letter (NYRL) 891598, dated November 9, 1993, by the Area Director of 
Customs, New York Seaport, which classified receiving paper PS-SG 
polyethylene coated, and receiving paper PG-SG under subheading 
3703.20.3030, HTSUSA, as “Photographic paper, paperboard and 
textiles, sensitized, unexposed: Other, for color photography (poly- 
chrome): Silver halide papers For pictorial use (continuous tone).” 
NYRL 891598 is set forth as “Attachment A” to this document. No com- 
ments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 891598, to reflect the proper clas- 
sification of photographic paper under subheading 3703.20.6000, 
HTSUSA, which provides for “Photographic paper, paperboard and 
textiles, sensitized, unexposed: Other, for color photography (poly- 
chrome): Other.” The general column one rate of duty is 3.1 percent ad 
valorem. Headquarters Ruling Letter (HRL) 955453 modifying NYRL 
891598, is set forth in “Attachment A” to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1) Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 6, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 6, 1995. 


CLA-2 CO:R:C:F 955453 ASM 
Category: Classification 
Tariff No. 3703.20.6000 
Mr. NED H. MARSHAK 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC. 
67 Broad Street 
New York, NY 10004 


Re: Modification and request for reconsideration of NYRL 891598 concerning the tariff 
classification of two types of photographic paper to be imported from Japan. 


DEAR Mr. MARSHAK: 

This letter is in response to your request on behalf of your client, Nissho Iwai American 
Corporation, for reconsideration of New York Ruling Letter (NYRL) 891598, dated Novem- 
ber 9, 1993, regarding the classification of two types of photographic paper: receiving paper 
PS-SG polyethylene coated, and receiving paper PG-SG. Pursuant to section 625, Tariff 
Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 
107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed modification of 
NYRL 891598 was published January 25, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 4. 


Facts: 


On November 9, 1993, NYRL 891598, classified these products as follows: receiving pa- 
per PS-SG polyethylene coated, and receiving paper PG-SG were classified under subhead- 
ing3703.20.3030, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
dutiable at 3.7 percent ad valorem. 

This office received your request for reconsideration of NYRL 891598 on December 1, 
19938, where you have asserted that these products (receiving paper PS-SG and receiving 
paper PG-SG) should both be classified as paper and paper board coated, impregnated, or 
covered with plastics, in subheading 4811.31.40, HTSUSA, dutiable at 2.6 percent ad 
valorem 

In your petition, you state that the photographic receiving papers PS-SG and PG-SG are 
not “sensitized,” and therefore do not fall within the purview of subheading 3703, HTSU- 
SA. You reference the Explanatory Notes to the Harmonized Tariff Schedule as expressly 
providing that heading 3703 does not encompass “prepared but unsensitized paper, paper- 
board, or textiles e.g., paper coated with albumin gelatin barium sulphate, zinc oxide, etc.” 
In addition, you cite four New York Ruling Letters (861051, 861052, 861053, 861312) and 
Headquarter Ruling Letter (HRL), 085794, in support of the statement that heading 3703, 
HTSUSA, only applies to “sensitized” paper. 
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Issue: 


What is the proper classification under the HTSUSA for two products, identified as re- 
ceiving paper PS-SG polyethylene coated, and receiving paper PG-SG? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gener- 
al Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined first 
in accordance with the terms of the headings which must be read in conjunction with the 
relative section and chapter notes. If GRI 1 fails to classify the goods and if the heading and 
legal notes do not otherwise require, the remaining GRI’s are applied in their appropriate 
order. The Explanatory Notes to the Harmonized Commodity Description and Coding Sys- 
tem (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

The products in question, receiving papers PS-SG polyethylene coated and PG-SG are 
papers coated with a mordant and alkali-releasing agent that have been sensitized for use 
only with the donor paper. According to the product information sheet for the “FUJI 
Instant Color Print System” (February 1993), the “alkali releasing agent contained in the 
receiver sheet permeate the donor paper and reacts with the alkali precursor to produce an 
alkali.” Then, through exposing the donor paper to light, a thermal transfer process, and 
interfacing the donor and receiving papers, the receiving paper retains the positive dye 
image from the donor paper and is transformed into the final color print. 

Based on the information contained in the product information sheet, it is clear that the 
subject paper products would meet the definition of “photographic” contained in the Notes 
to Chapter 37, HTSUSA, which are legally binding in the interpretation of the nomencla- 
ture heading terms. Specifically, Note 2 to Chapter 37 defines “photographic” as follows: 


2. In this chapter the word “photographic” relates to a process which _——— the 
formation of visible images directly or indirectly by the action of light or other forms of 
radiation on sensitive surfaces. 


Indeed, the first step in the processing function requires that the donor paper be exposed 
to light before the subject receiving paper can be finally transformed into the color print. 
Thus, light has indirectly played a part in the process whereby the sensitive surface of the 
receiving paper is capable, through the direct application of heat, of producing a visible 
image. 

In order to determine whether or not this paper is “sensitized” within the meaning of 
Chapter 37, HTSUSA, we refer to the EN’s to Chapter 37, which provide guidance and rep- 
resent the official interpretation of the nomenclature at the international level. The EN for 
subheading 3703, “photographic paper, paperboard and textiles, sensitized, unexposed,” 
contained at pp. 512-13, specifically provides that this heading cover all sensitized, unex- 
posed photographic paper, flat or rolled, including: 

(1) Paper and textiles for the production of positive photographic prints. These may 
be used in amateur, professional, X-ray, electro-cardiographic, recording, photocopy- 
ing, etc., work. 

We note that the EN’s for subheading 3703 specifically exclude “prepared” paper, e.g., 
coated with “albumin, gelatin, barium sulphate, zinc oxide, etc.” With the exception of bari- 
um sulfate, such coatings are not generally used in the photographic process. According to 
The Dictionary of Paper (1980), “gelatin is used as a high-purity alternative for glue in pa- 
per coating and sizing” and zinc oxide is used as a filler to impart opacity and color. Albumin 
is a “simple heat-coagulable water-soluble protein” (Webster’s New Collegiate Dictionary, 
1979). 

Based on our review of the ingredients listed for this product, we find no evidence that 
the receiving papers in question have been coated with albumin, barium sulphate, or zinc 
oxide. Although we note that the coating for the receiving papers does contain gelatin, it 
makes up less than one percent (0.8 percent) of the weight of each sheet. Moreover, it is 
undisputed that the subject receiving paper is intended for use in the production of positive 
photographic prints in photocopying work. 

The four New York Ruling Letters (861051, 861052, 861053, 861312), can be distin- 
guished from the present case because the papers in the New York Rulings merely con- 
sisted of paper which had been coated with polyethylene or plastic facings. At the time of 
importation into the United States, none of these papers had been chemically treated or 
sensitized with alkalis or other chemicals which would immediately permit them to be used 
in the production of photographic prints. 
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Further, with regard to HRL 085794, we do not believe that the specific reference to the 
“microcapsules” coating found on the donor film would necessarily limit the definition of 
the “sensitized” developer paper which was also classified in the ruling. In fact, HRL 
085794 classified the developer paper in subheading 3703.90.6000, HTSUSA, without spe- 
cific reference as to exactly what chemicals comprised the sensitization of the developer 
paper. It is also important to note that the subject receiving papers are strikingly similar to 
the developer papers in HRL 085794, in that neither the developer paper nor the subject 
receiving paper is directly exposed to light. In addition both the developer paper and the 
subject receiving paper are intended for the same purpose, i.e., coated with a chemical ap- 
plication so that the sensitive surface of the paper may receive a positive photographic 
image in the production of photographic prints. Thus, we believe that HRL 085794 pro- 
vides additional support for classification of the subject product in heading 3703, HTSUSA. 
Holding: 

In NYRL 891598, both receiving paper PS-SG polyethylene coated and receiving paper 
PG-SG were classified in subheading 3703.20.3030, HTSUSA, as “Photographic paper, pa- 
perboard and textiles, sensitized, unexposed: Other, for color photography (polychrome): 
Silver halide papers * * * For pictorial use (continuous tone)” with a duty under the gener- 
al column one rate of 3.7 percent ad valorem. 

According to the product information contained in this file, we note that there is no silver 
halide contained in these products. Thus, it is the decision of this office that the receiving 
papers (PS-SG and PG-SG) are properly classified in subheading 3703.20.6000, HTSUSA, 
which provides for “Photographic paper, paperboard and textiles, sensitized, unexposed: 
Other, for color photography (polychrome): Other” which is dutiable at the general column 
one rate of 3.1 percent ad valorem. 

Accordingly, NYRL 891598, dated November 9, 1993, is hereby modified so that it is con- 
sistent with this ruling. In accordance with section 625 this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions 
pursuant to section 625 does not constitute a change of practice or position in accordance 
with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A PULLOVER GARMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a pullover garment. Notice of the proposed modification was 
published January 25, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or before May 22, 
1995. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch (202) 482-7048. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 25, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 4, proposing to modify New York Ruling 
Letter (NYRL) 898005, dated June 2, 1994, which classified a women’s 
pullover garment in subheading 6110.20.2065, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). No comments 
were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 898005 to reflect the proper clas- 
sification of the pullover garment at issue therein as a women’s knitted 
or crocheted cotton pullover in subheading 6110.20.2075, HTSUSA. 
Headquarters Ruling Letter (HRL) 956984 modifying NYRL 898005 is 
set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 7, 1995. 
HUBBARD VOLENICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington. DC, March 7, 1995. 


CLA-2 CO:R:C:T 956984 CAB 
Category: Classification 


Tariff No. 6110.20.2075 
Mr. GREGORY FABRICANT 


FARRELL FORWARDING COMPANY, INC. ‘ 
150-30 132nd Avenue 

Jamaica, NY 11434 

Re: Modification of NYRL 898005, dated June 2, 1994. 

DEAR Mk. FABRICANT: 

This is in response to your request for reconsideration on July 25, 1994, of New York Rul- 
ing Letter (NYRL) 898005 which was issued June 2, 1994. You are acting on behalf of Crys- 
tal Brands Womenswear and Crystal Brands Menswear. A sample was submitted for 
examination. Upon review, NYRL 898005 is determined to be in error. Pursuant to section 


625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
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L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed 


modification of NYRL 898005 was published January 25, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 4. 


Facts: 


The garment at issue, which is referred to as Style 14066, is a finely knit hooded pullover 
that is constructed from 100 percent cotton French terry fabric. The fabric measures more 
than nine stitches per two centimeters in the horizontal direction. The garment contains a 
partial front opening with a zippered means of closure, long sleeves with rib knit cuffs, a 
zippered pocket in the elbow area of the right sleeve, a patch pocket on the left chest witha 
buttoned flap, and a rib knit bottom. The garment will be imported in sizes small, medium, 
large, and extra-large. The importer states that the garment is made for women and will be 
marketed and sold for golf and tennis purposes in country clubs under the Izod Gulf and 
Tennis Label. 

In NYRL 898005, the subject merchandise was classified in subheading 6110.20.2065 of 
the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which pro- 
vides for men’s knitted or crocheted cotton pullovers. 

You state that the subject garment was incorrectly classified as a men’s garment in 
NYRL 898005 and is properly classifiable as a women’s pullover garment in subheading 
6110.20.2075, HTSUSA. A representative from Crystal Womenswear confirms that the 
subject garment is constructed and intended for use by women. 


IsSue: 
What is the proper tariff classification for the garment at issue? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 6110, HTSUSA, provides for sweaters, pullovers, waistcoats (vests), and simi- 
lar articles, knitted or crocheted. In this case, the instant article, which is a pullover gar- 
ment, is specifically provided for in the aforementioned heading. 

A question still remains as to whether the garment is intended for use by women or men. 
Note 8, Chapter 61, HTSUSA, states the following: 


Garments of this chapter designed for left over right closure at the front shall be re- 
garded as men’s or boys’ garments, and those designed for right over left closure at the 
front as women’sor girls’ garments. These provisions do not apply where the cut of the 
garment clearly indicates that it is designed for one or other of the sexes. 

Garments which cannot be identified as either men’s or boys’ garments or as women’s 


or girls’ garments are to be classified in the headings covering women’s or girls’ 
garments. 


Even though, Style 14066 does not contain an opening that would indicate whether it 
was intended for use by men or women, it is Customs belief that from the general appear- 
ance of the garment that it is constructed and intended for wear by women. 


Holding: 


NYRL 898005 is modified. 

Style 14066 is properly classifiable as a women’s cotton knit pullover in subheading 
6110.20.2075, HTSUSA. The applicable rate of duty is 20.3 percent ad valorem and the tex- 
tile restraint category is 339. 

In accordance with section 625, this ruling will hecome effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF CUSTOMS RULING RELATING 
TO COUNTRY OF ORIGIN MARKING OF A DENTAL SYRINGE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of country of origin marking 
letter. 


SUMMARY: Pursuant to section 625(c)(1),Tariff Act of 1930 (19 U.S.C. 
1025(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to country of 
origin marking of a dental syringe. 


DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
1301 Constitution Avenue, N.W., Franklin Court, 1099 14th Street, 
N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch (202) 482-6945. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 625(c)(1), Tariff Act of 1930, (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), this notice advises interested parties that Customs intends 
to modify a ruling pertaining to country of origin marking of a dental 
syringe. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such manner as to indicate to the ultimate purchaser in the US. the 
English name of the country of origin of the article. In United States v. 
Friedlaender & Co., 27 CCPA 297 at 302, C.A.D. 104 (1940), the court 
stated that “Congress intended that the ultimate purchaser should be 
able to know by an inspection of the marking on the imported goods the 
country of which the goods is the product. The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (Part 134), implements the country of 
origin marking requirements and exceptions of 19 U.S.C. 1304. Section 
134.46, Customs Regulations (19 CFR 134.46), requires that when the 
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name of any city or locality in the U.S., or the name of any foreign coun- 
try or locality other than the name of the country or locality in which 
the article was manufactured or produced, appear on an imported ar- 
ticle or its container, there shall appear, legibly and permanently, in 
close proximity to such words, letters or name, and in at least a compa- 
rable size, the name of the country of origin preceded by “Made in,” 
“Product of,” or other words of similar meaning. The purpose of 19 CFR 
134.46 is to prevent the possibility of misleading or deceiving the ulti- 
mate purchaser as to the origin of the imported article. 

In Headquarters Ruling Letter (HRL) 735065 dated April 22, 1994, 
the company name “GC America Inc.” and the U.S. address were 
printed in two locations on an instruction booklet packed with the im- 
ported article in a container. The ruling letter is set forth in Attachment 
A to this document. We held that this information on the instruction 
pamphlet triggered the requirements of 19 CFR 134.46, and that ac- 
cordingly, appropriate country of origin marking related to the im- 
ported article was required to be placed on the two locations on the 
instruction booklet. 

The purpose of the marking statute is to inform the ultimate purchas- 
er of the imported article at the point of sale the country of origin of the 
article. The intent of 19 CFR 134.46 is to prevent the possibility of any 
conclusion by the ultimate purchaser of the country of origin of the ar- 
ticle, if such article or its container includes language which may sug- 
gest a US. origin (or other foreign locality not the correct country of 
origin). However, under certain conditions, geographic names appear- 
ing in connection with imported articles do not necessarily trigger the 
requirements of 19 CFR 134.46 if the context in which the names and 
address are used is such that conclusion by the ultimate purchaser re- 
garding country of origin is not possible. See C.S.D. 90-31 dated Decem- 
ber 20 1990. 

In the instant case, the company name and U.S. address are located on 
the instruction booklet in places which invite customers to contact the 
company should questions arise pertaining to the assembly of the sy- 
ringe and its use. There is no possibility that the U.S. address printed in 
these locations will cause confusion to the ultimate purchaser as to the 
country of origin. Further, the instruction booklet is enclosed within 
the article’s container and is not visible to the ultimate purchaser at the 
point of sale. Accordingly, we find that the provisions of 19 CFR 134.46 
are not triggered by the company name and address appearing on the 
instruction pamphlet. Therefore, Customs intends to modify HRL 
735053 to reflect that the provisions of 19 CFR 134.46 are not applica- 
ble to the instruction booklet. Before taking this action, consideration 
will be given to any written comments timely received. The proposed 
ruling modifying HRL 735053 is set forth in Attachment B to this 
document. 

Customs is also considering the pussible amendment of 19 CFR 
134.46 to permit a Customs officer at the port of entry to determine 
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whether a particular geographic location appearing on the article or its 
container will trigger the requirements of this provision. Publication of 
a notice containing any proposed amendment will appear in a future 
Federal Register. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the due date of publication of this notice. 


Dated: March 3, 1995. 


SANDRA GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, April 22, 1994. 


MAR-2-05 CO:R:C:V 735065 KR 
Category: Marking 
Mr. LAWRENCE R. PILON 
HOopDEs & PILON 
33 North Dearborn, Suite 2204 
Chicago, IL 60602-3109 


Re: Country of origin marking on a dental syringe; marking containers; 19 CFR § 134.46; 
19 CFR § 134.26; repacking certificate. 


DEAR MR. PILON: 

This is in response to your letter dated March 26, 1993, on behalf of GC America, Inc., 
requesting a country of origin marking ruling regarding dental syringes. Samples of the 
syringe, its parts, and Its box were submitted for examination. We regret the delay in re- 
sponding. 

Facts: 


You state that GC America intends to assemble dental syringe parts imported by Towne 
International, Inc. The syringe is used by dental care professionals for the extrusion of im- 
pression compounds. The imported parts are made in Pakistan. The syringe comes in two 
major parts, a barrel and a plunger. A teflon “o” ring and screw sourced in the U.S. are at- 
tached to the plunger. The parts are imported loose in containers containing large numbers 
of each part. The container will be marked with the country of origin of the parts. The 
plunger has the name the product is sold under, “COE”, etched into the plunger cap. The 
plunger base has “PAKISTAN” printed on it. The barrel has “STAINLESS” printed on it. 
After purchase from Towne International, Inc., the parts are shipped to GC America where 
they will be assembled into finished syringes and individually boxed. You submitted a sam- 
ple box (Exhibit “B”), and acorrected page (Exhibit “C”) showing the intended printing for 
the actual box to be used. This ruling will concern only the corrected printing of the box 
pr nga “C”) . The box in which the syringe will be sold to the dentist is printed on two end 

aps: 

GC AMERICA, INC. 
CHICAGO, IL 60658 
MADE IN PAKISTAN 
PRINTED IN U.S.A. 
The box also contains a twisted metal wire and bristle cleaning brush, plastic disposable 
tips, and an instruction pamphlet. The instruction pamphlet has GC America, Inc. and its 
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address printed on it in two places. You state that the cleaning brush, disposable tips, and 
instruction pamphlet are products of the U.S. 


Issue: 


Does the proposed country of origin marking meet the requirements of 19 U.S.C. 1304 
and 19 CFR Part 134? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. § 1304), provides that, unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the Eng- 
lish name of the country of origin of the article. The Court of International Trade stated in 
Koru North America v. United States, 701 F. Supp. 229, 12 CIT 1120 (CIT 1988), that “in 
ascertaining what constitutes the country of origin under the marking statute, a court 
must look at the sense in which the term is used in the statute, giving reference to the pur- 
pose of the particular legislation involved.” The purpose of the marking statute is outlined 
in United States v. Friedlaender & Co., 27 CCPA 297 at 302, C.A.D. 104 (1940), where the 
court stated that: “Congress intended that the ultimate purchaser should be able to know 
by an inspection of the marking on the imported goods the country of which the goods is the 
product. The evident purpose is to mark the goods so that at the time of purchase the ulti- 
mate purchaser may, by knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. § 1304. Further work or material added 
to an article in another country must effect a substantial transformation in order to render 
such other country the “country of origin”. Section 134.35, Customs Regulations (19 CFR 
§ 134.35), states that the manufacturer or processor in the U.S. who converts or combines 
the imported article into a different article having a new name, character or use will be con- 
sidered the ultimate purchaser of the imported article within the contemplation of 
19 U.S.C. § 1304 and the article shall be excepted from marking. 

Asubstantial transformation occurs when an article loses its identity and becomes a new 
article having a new name, character or use. United States v. Gibson-Thomsen Co., 
27 C.C.PA. 267 at 270 (1940); National Juice Products Association v. United States, 628 F. 
Supp. 978, 10 CIT 48 (CIT 1986); Koru North America v. United States, 701 F. Supp. 229, 
12 CIT 1120, (CIT 1988). 

In this situation, the syringe parts are not substantially transformed. The only proces- 
sing in the U.S. is to piace an “o” ring and screw on the plunger and insert the plunger into 
the barrel. This simple assembly is not sufficient for a substantial transformation. There- 
fore, the ultimate purchaser of the syringe parts will be the dental professional using the 
syringe for the extrusion of impression compounds. 

Section 134.26, Customs Regulations, (19 CFR § 134.26), requires that for articles that 
will be repacked or manipulated the importer must file a certification with the district di- 
rector that the country of origin marking will not be obscured or concealed, or that the new 
container will be properly marked with the country of origin. Because the syringe compo- 
nents will be repacked and manipulated in the U.S., and the marking on the plunger ob- 
scured by the assembly with the barrel prior to sale to the ultimate purchaser, the 
certification requirements of 19 CFR § 134.26 apply. 

Section 134.46, Customs Regulations (19 CFR § 134.46), requires that when the name of 
any city or locality in the U.S., or the name of any foreign country or locality other than the 
name of the country or locality in which the article was manufactured or produced, appear 
onan imported article or its container, there shall appear, legibly and permanently, in close 
proximity to such words, letters or name, and in at least a comparable size, the name of the 
country of origin preceded by “Made in,” “Product of,” or other words of similar meaning. 
The purpose of 19 CFR § 134.46 is to prevent the possibility of misleading or deceiving the 
ultimate purchaser as to the origin of the imported article. See HQ 734505 (August 27, 
1992). Customs has ruled that in order to satisfy the close proximity requirement, the 
country of origin marking must appear, on the same side(s) or surface(s) in which the name 
of the locality other than the Country of origin appears. HQ 708994 (April 24, 1978) 

The end flaps of the box containing the syringe has the name of the company, GC Ameri- 
ca, and its U.S. address, as well as the statement “PRINTED IN THE U.S.A.” Printed on it. 
These three locations which are not the country of origin of the syringe, trigger the require- 
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ments of 19 CFR § 134.46. On the same side and between the address and the printing in- 
formation, in the same size print the end flap states “MADE IN PAKISTAN”. This satisfies 
the requirements of 19 CFR § 134.46. 

However, the instruction pamphlet contained inside the container is printed with the 
company name and U.S. address in two locations. We find this also triggers the require- 
ments of 19 CFR § 134.46. Here, however, the country of origin of the syringe does not ap- 
pear on the instruction sheet, and therefore, the requirements of 19 CFR § 134.46 are not 
met. If both locations on the pamphlet are printed with the same information as is con- 
tained on the end flap of the box in both, the requirements of 19 CFR § 134.46 would be 
satisfied. 

Holding: 

The country of origin marking on the box of the dental syringe satisfies the requirements 
of 19 U.S.C. 1304 and 19 CFR part 134. However, because the marked syringe will be re- 
packed in the U.S. the importer is required to file a repacking certification pursuant to 
19CFR§ 134.26. The instruction pamphlet with the U.S. address must be marked with the 
country of origin of the syringe in a similar manner as appears on the box. 

THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC 


MAR-2-05: CO:R:C:S BLS 558026 
Category: Marking 
Mr. LAWRENCE R. PILON, Esq. 
HobDEs & PILON 
33 North Dearborn, Suite 2204 
Chicago, IL 60602-3109 


Re: Country of origin marking for a dental syringe; instruction booklet; 19 CFR 134.46. 


DEAR Mk. PILON: 

This is in reference to your letter dated July 20, 1994, on behalf of GC America, Inc., re- 
questing that we reconsider Headquarters Ruling Letter (HRL) 735065 dated April 22, 
1994, to the extent the ruling required country of origin markings to be placed on an 
instruction pamphlet enclosed in a container which includes the subject merchandise, a 
dental syringe. 


Facts: 


GC America intends to assemble dental syringe parts imported by Towne International, 
Inc. The syringe is used by dental care professionals for the extrusion of impression com- 
pounds. The imported parts, a barrel and a plunger, are made in Pakistan. The parts are 
imported loose in containers, which will be marked with the country of origin of the parts. 
The plunger cap is etched with the word “COE”, the name under which the plunger is sold. 
The word “PAKISTAN?” is printed on the plunger base. The word “stainless” is printed on 
the barrel After purchase from Towne International, Inc., the parts are shipped to GC 
America where they will be assembled into finished syringes and individually boxed. The 
box in which the syringe will be sold to the dentist is printed on two end flaps: 


GC AMERICA, INC. 
CHICAGO, IL 60658 
MADE IN PAKISTAN 
PRINTED IN U.S.A. 


The box also contains certain accessories and an instruction pamphlet, which has GC 
America, Inc., and its address printed on it in two places. 
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In HRL 735065, we addressed the country of origin marking requirements only with re- 
spect to the container and the instruction pamphlet. We held that the country of origin 
marking on the box of the dental syringe satisfied the requirements of 19 U.S.C. 1304 and 
19 CFR Part 134. However, because the marked syringe will be repacked in the U.S., we 
found that the importer will be required to file a repacking certificate pursuant to 19 CFR 
134.26. We also found that the company name and U.S. address printed on the instruction 
pamphlet triggered the requirements of 19 CFR 134.46. Therefore, pursuant to 19 CFR 
134.46, we required that both locations on the instruction pamphlet be printed with the 
same information as appears on the box. You believe we erred in finding that the require- 
ments of 19 CFR 134.46 are applicable to the instruction booklet, and request that the rul- 
ing be modified accordingly. 


Issue: 


Whether the requirements of 19 CFR 134.46 are triggered by a company name and US. 
address printed on an instruction pamphlet enclosed in a container with the imported den- 
tal syringe. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, uniess 
excepted, every article of foreign origin imported into the US. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such manner as to indicate to the ultimate purchaser in the U.S. the English 
name of the country of origin of the article. Part 134, Customs Regulations (19 CFR Part 
134), implements the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. The purpose of the marking statute is set out in United States v. Friedlaender & Co., 
27 CCPA 297 at 302, C.A.D. 104 (1940), where the court stated that: “Congress intended 
that the ultimate purchaser should be able to know by an inspection of the marking on the 
imported goods the country of which the goods is the product. The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser may, by knowing 
where the goods were produced, be able to buy or refuse to buy them, if such marking 
should influence his will.” 

Section 134.46, Customs Regulations (19 CFR 134.46), requires that when the name of 
any city or locality in the U.S., or the name of any foreign country or locality other than the 
name ofthecountry or locality in which the article was manufactured or produced, appears 
on an imported article or its container, there shall appear, legibly and permanently, in close 
proximity to such words, letters or name, and in at least a comparable size, the name of the 
country of origin preceded by “Made in,” “Product of; “or other words of similar meaning. 
The purpose of 19 CFR 134.46 is to prevent the possibility of misleading or deceiving the 
ultimate purchaser as to the origin of the imported article. See HRL 734505 dated August 
27, 1992. Customs has ruled that in order to satisfy the close proximity requirement, the 
country of origin marking must appear on the same side(s) or surface(s) in which the name 
of the locality other than the country of origin appears. See HRL 708994 dated April 24, 
1994. 

In C.S.D. 90-31 (December 20, 1989), Customs indicated that under certain conditions, 
geographic names appearing in connection with imported articles do not necessarily trig- 
ger the requirements of 19 CFR 134.46 if the context in which the names and addresses 
were used was such that confusion regarding country of origin was not possible. See e.g., 
HRL 732816 dated November 24, 1989 (address printed on display ticket was provided to 
assist customer in the event of questions concerning guarantees); HRL 733840 dated Feb- 
ruary 1, 1991 (garment hang tags included a telephone number of the company and lan- 
guage which invited the customer to contact the company for informational purposes); and 
HRL 735318 dated October 18, 1993 (U.S. address printed on installation/warranty sheet 
included in acardboard box with the article did not connote origin, but invited customers to 
contact the company for product information.) 

In the instant case, the company name and U.S. address are located on the instruction 
booklet in places which invite customers to contact the company should questions arise 
pertaining to the assembly of the syringe and its use. Thus, asin HRL 735318, the U.S. loca- 
tion on this booklet cannot cause confusion as to the country of origin. Further, the instruc- 
tion booklet is enclosed within the article’s container and so is not visible to the ultimate 
purchaser at the point of sale. Accordingly, we find that the requirements of 19 CFR 134.46 
are not triggered by the company nameand U.S. address printed on the instruction booklet. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 12, MARCH 22, 1995 


Holding: 

The references to “GC America Inc.”, accompanied by a U.S. address, printed on an 
instruction booklet which is enclosed in a box containing a dental syringe, does not trigger 
the requirements of 19 CFR 134.46. HRL 735065 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF STEEL INDUSTRIAL RIVETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of assorted steel industrial rivets and washers in a hard plastic 
box. These articles are unthreaded fasteners consisting of an aluminum 
rivet body mounted on a steel nail or mandrel. Customs invites com- 
ments on the correctness of the proposed revocation. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT; James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of steel industrial rivets. Customs invites comments on the 
correctness of the proposed revocation. 

In DD 896V69, dated May 3, 1994, articles described as aluminum 
rivets attached to steel nails or mandrels, and metal washers, were held 
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to be classifiable as rivets, of iron or steel, in subheading 7318.23.00, 
Harmonized Tariff Schedule of the United States (HTSUS) . This ruling 
was based on the fact that the steel portion predominates by weight over 
the aluminum portion. DD 896769 is set forth as “Attachment A” to this 
document. In fact, the rivet assortment consists of % and *i6 inch di- 
ameter rivets, in multiple sizes, packaged with similarly sized base met- 
al washers, in a 12 compartment hard plastic box inside a cardboard 
sleeve. There is an index card on the inside of the top of the box that 
identifies the rivets and washers by size. 

It is now Customs position that the described merchandise consti- 
tutes goods put up in sets for retail sale. Such goods are to be classified as 
if consisting of the component that gives the set its essential character. 

Customs intends to revoke DD 896769 to reflect the proper classifica- 
tion of the rivet assortment under subheading 8308.20.60, HTSUS, as 
tubular or bifurcated rivets of base metal. Before taking this action, we 
will give consideration to any written comments timely received. Pro- 
posed HQ 957374 revoking DD 896769 is set forth in “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 3, 1995. 
MARVIN M. AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Los Angeles, CA, May 3, 1994. 


CLA-2-73:L:C:CTS5:C16 896769 
Category: Classification 
Tariff No. 7318.23.0000 
Mk. RICHARD LEROY 
SPENCE DISTRIBUTORS LTD. 
111 Omands Creek Blvd. 
Winnipeg, MB R2R 1W3 


Re: The tariff classification of steel industrial rivets from Canada. 


DEAR Mk. LEROY: 

In your letter dated March 29, 1994, you requested a tariff classification ruling. 

You submitted with your inquiry a sample of the industrial rivets. The rivets have vari- 
ous diameters and consist of a steel nail with an aluminum rivet and a steel washer. The 
steel portion of each rivet predominates by weight over the aluminum portion. 

The applicable subheading for the steel rivets with washers will be 7318.23.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for non-threaded ar- 
ticles of iron or steel: rivets. The rate of duty will be $0.004 per kilogram. 
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This ruling is being issued under the provision of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN H. HEINRICH, 
District. Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 
CLA-2:CO:R:C:M 957374 JAS 
Category: Classification 
Tariff No. 8308.20.60 
Mr. RICHARD LEROY 
SPENCE DISTRIBUTORS, LTD. 
111 Omands Creek Blvd. 
Winnipeg, MB R2R 1W3 
Re: DD 896769 revoked; bifurcated rivets of aluminum and steel the plastic box inside 
cardboard sleeve; nail rivets, blind rivets, steel rivets, rivets and washers, heading 
7318; Sets, GRI 3(b), essential character. 
DEAR Mk. LEROY: 


In DD 896769 to you, dated May 3, 1994, the District Director of Customs, Los Angeles, 
held that certain aluminum and steel rivets and steel washers were classifiable in subhead- 


ing 7318.23.00, Harmonized Tariff Schedule of the United States (HTSUS), as non- 
threaded articles of iron or steel: rivets. We have reconsidered this ruling and now believe 
that it is incorrect. 


Facts: 


The merchandise in issue is an assortment of nail rivets and washers in a hard plastic 
case. The assortment consists of “s and s inch diameter rivets, each in 5 sizes, and washers 
corresponding to the respective diameters. The fasteners are so-called blind rivets for ap- 
plications where the installer has access to only one side of the work. They consist of a 
headed aluminum rivet portion mounted on asteel nail or mandrel, with steel predominat- 
ing by weight. The rivet portion is polished after forming. In use, the shank of the rivet is 
inserted in a hole drilled in the parts to be joined. When the mandrel is withdrawn it de- 
forms or upsets the headless end, causing the rivet to be fixed in place and the mandrel to 
break off. An index card identifying sizes of rivets and washers in each of the case’s 
12 compartments fits inside the top. The plastic case slides inside a cardboard sleeve cus- 
tom labeled with a business name and address of the customer’s choice. 

The provisions under consideration are as follows: 


7318 Screws, bolts, nuts, coach screws, screw hooks, rivets, cotters, cotter 


pins, washers (including spring washers) and similar articles, of iron 
or steel: 


Non-threaded articles: 
7318.22.00 Other washers * * * Free 
7318.23.00 Rivets * * * 0.3 cents/kg. 
* * * * ok 
8308 * * *. tubular or bifurcated rivets of base metal: 
8308.20 Tubular or bifurcated rivets:: 
8308.20.60 Other * * * 3.8 percent 
Issue: 


Whether the assorted rivets and washers, packaged and imported as described, are a set 
for tariff purposes. 
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Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

GRi3(b), HTSUS, states in part that goods put up in sets for retail sale shall be classified 
as if they consisted of the component which gives them their essential character, insofar as 
that criterion is applicable. Relevant ENs, at p. 4, state under RULE 3 (X), that the term 
“goods put up in sets for retail sale” shall be taken to mean goods which (a) consist of at 
least two different articles which are, prima facie, classifiable in different headings; 
(b) consist of products or articles put up together to meet a particular need or carry out a 
specific activity, and (c) are put up in a manner suitable for sale directly to users without 
repacking. The washers are provided for in heading 7318 and the nail rivets in heading 
8308. The inside diameters of the washers correspond, respectively, to the shanks of the 
Ys and “16inch diameter rivets and serve to increase the bearing surface of the head. This 
keeps the rivet from going through the work when the mandrel is withdrawn. The rivets 
and washers, together, perform a fastening or joining function. The rivet assortment is of- 
fered for sale in the hard plastic case inside the cardboard sleeve. The merchandise quali- 
fies as a “set” for tariff purposes whose essential character is clearly imparted by the rivets 
as they do the actual fastening or joining. 

As tothe classification of the rivets, the ENs, at p. 1029, exclude from heading 7318 tubu- 
lar or bifurcated rivets. These are referred to heading 8308. The notes at p. 1124 include 
within heading 8308 tubular or bifurcated rivets of all kinds. That heading also covers 


break mandrel blind rivets, where during the setting operation the mandrel is pulled into 
or against the rivet body and breaks at or near the junction of the mandrel shank and its 


upset end. The rivets in issue conform to this description and are encompassed by heading 
8308. 


Holding: 
The rivet assortment is a good put up in sets for retail sale. Under GRI 3(b), it is classifi- 
able as tubular or bifurcated rivets, in subheading 8308.20.60, HTSUS. 
Effect on Other Rulings: 
DD 896769, dated May 3, 1994, is revoked. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COLORED STAINLESS STEEL 
SHEET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of certain stainless steel sheets that have been immersed in an 
acid solution. These articles are American Iron and Steel Institute 
(AISI) Type 304 cold-rolled stainless steel sheets that have been colored 
by means of a liquid chemical treatment. Customs invites comments on 
the correctness of the proposed revocation. 


DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 


N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT; James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of cold-rolled stainless steel sheets that have been colored by a 
liquid chemical treatment. Customs invites comments on the correct- 
ness of the proposed revocation. 

In DD 800469, dated August 23, 1994, certain stainless steel sheets 
with annealed finish, cut to rectangular sizes then dipped in an acid liq- 
uid to produce an oxide film in various colors, were held to be classifi- 
able as flat-rolled products of stainless steel, of a width of 600 mm or 
more, not further worked than cold-rolled (cold-reduced), in appropri- 
ate subheadings of heading 7219, Harmonized Tariff Schedule of the 
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United States (HTSUS), depending on thickness. DD 800469 is set forth 
as “Attachment A” to this document. 

It is now Customs position that coloring the steel sheet by immersing 
it in a hot liquid solution of chronic acid and sulfuric acid constitutes a 
further working of the sheet for tariff purposes. 

Customs intends to revoke DD 800469 to reflect the proper classifica- 
tion of the stainless steel sheet under subheading 7219.90.00, HTSUS, 
as flat-rolled products of stainless steel, of a width of 600 mm or more, 
other. Before taking this action, we will give consideration to any writ- 
ten comments timely received. Proposed HQ 957364 revoking DD 
800469 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 6, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Ogdensburg, NY, August 23, 1994. 


CLA-2-72:S:N:N:C05 DD 800469 
Category: Classification 
Tariff No.: 7219.32.0060, 


7219.33.0060 and 7219.34.0050 
JOHN A. SLAGLE 


BARTHCO INTERNATIONAL, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: The tariff classification of stainless steel sheet, a product of Japan. 


DEAR Mk. SLAGLE: 

In your letter dated July 20, 1994, you requested a tariff classification ruling on behalf of 
your client, Okura & Co. (America). 

The material under review is a stainless steel sheet, cold rolled, AISI Type 304 with a 
bright annealed finish manufactured in Japan. The sheets are cut to either 4 feet by 10 feet 
or 4 feet by 8 feet. The sheets range in thickness from 0.8 mm to 3.0 mm. The cut sheets are 
shipped to Singapore where they are dipped in an acid liquid to produce an oxide film in 
various colors. The stainless steel sheets are mainly used in the construction of doors, inte- 
rior and exterior panels, elevators and kitchen surfaces, and in household goods such as 
kitchen appliances, freezers and vending machines. 

The applicable subheading for the stainless steel sheets measuring 3.0 mm will be 
7219.32.0060, Harmonized Tariff Schedule of the United States (HTS), which provides for 
“Flat-rolled products of stainless steel, of a width of 600 mm or more: Not further worked 
than cold-rolled (cold-reduced): Of a thickness of 3 mm or more but less than 4.75 mm. Not 
in coils: Other * * *”. The rate of duty will be 10.1 percent ad valorem. 
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The applicable subheading for the stainless steel sheets measuring over 1 mm, but less 
than 3 mm will be 7219.33.0060, HTS, which provides for “Flat-rolled products of stainless 
steel, of a width of 600 mm or more: Not further worked than cold-rolled (cold-reduced): Of 
athickness exceeding 1 mm but less than 3 mm * * *. Not in Coils: Other * * *”. The rate of 
duty will be 10.1 percent ad valorem. 

The applicable subheading for the stainless steel sheets measuring from 6.8 mm to 1.0 
mm will be 7219.34.0050, HTS, which provides for “Flat-rolled products of stainless steel, 
of a width of 600 mm or more: Not further worked than cold-rolled (cold-reduced): Of a 
thickness of 0.5 mm or more but not exceeding 1 mm * * *. Not in coils * * *”. The rate of 
duty will be 10.1 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

DAVID BALLARD, 
(for William D. Dietzel, 
District Director.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2:CO:R:C:M 957364 JAS 
Category: Classification 


Tariff No. 7219.90.00 
Mk. JOHN A. SLAGLE 


BARTHCO INTERNATIONAL, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: DD 800469 revoked; stainless steel sheets in rectangular shapes dipped in acid to 
produce colors; further working; flat-rolled products of stainless steel not further 
worked than cold-rolled or cold-reduced; “further worked”, Chapter 72, Additional 
US. Note 2. 


DEAR Mk. SLAGLE: 

Inaletter to the Area Director of Customs, New York Seaport, dated October 18, 1994, on 
behalf of Okura & Co. (America), you ask that Customs reconsider a ruling to you on the 
classification of certain stainless steel sheets from Japan further processed in Singapore. 

In DD 800469, dated August 23, 1994, American Iron or Steel Institute (AISD type 304 
cold rolled stainless steel sheets, cut to rectangular shapes, from Japan, then dipped in a 
hot acid liquid in Singapore to produce a variety of colors, were held to be classifiable in 
subheadings of heading 7219 as flat-rolled products of stainless steel, of a width of 600 mm 
or more, not further worked than cold-rolled (cold-reduced), depending on thickness. Cus- 
toms now believes that this ruling is incorrect. 


Facis: 


The merchandise is cold rolled AISI type 304 stainless steel sheet cut to either 4 ft. x 8 ft. 
or 4ft. x 10 ft. sizes and from 0.8 mm to 3.0 mm in thickness. The steel has a bright cold- 
rolled finish retained by final annealing in a controlled atmosphere furnace. The sheet is 
then shipped to Singapore where it is immersed in a hot liquid solution of chromic acid and 
sulfuric acid at temperatures between 80 and 85 degrees C to induce the formation of an 
oxide film. The length of time in submersion determines the thickness of the oxide film on 
which the color is based. Five basic colors—black, blue, gold, red, and green—are available 
from this process along with intermediate shades. These colored panels are used primarily 
in the construction of doors, interior and exterior panels, elevators, vending machines, and 
in kitchen surfaces and household appliances. 
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The classifications enumerated in DD 800469 cover flat-rolled products that are not fur 
ther worked than cold-rolled or cold-reduced. You maintain that immersing the steel sheet 
in the acid solution is a further working for tariff purposes. 

The provisions under consideration are as follows: 

7219 Flat-rolled products of stainless steel, of a width of 600 mm or more: 
Not further worked than cold-rolled (cold-reduced) 
7219.32.00 Of a thickness of 3 mm or more but less than 4.75 mm 
9.1 percent 
7219.33.00 Of a thickness exceeding 1 mm but less than 3 mm * * * 9.1 
percent 


7219.34.00 Of a thickness of 0.5 mm or more but not exceeding 1 mm 
* * * 9.1 percent 
* * 


7219.90.00 Other * * * 5.3 percent 


Issue: 


* ca 


Whether immersing stainless steel sheet in an acid, solution, as described, is a further 
working for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide acommentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

For the purposes of Chapter 72, unless the context provides otherwise, the term “fur- 
ther worked” refers to products subjected to surface treatments such as polishing and 
burnishing, artificial oxidation, and chemical surface treatments such as phosphatizing, 
oxalating and borating, among others. Chapter 72, Additional U.S. Note 2, HTSUS. 
The Chapter 72 General Explanatory Notes, at pp. 981 and 2, describe a series of surface 
treatments to improve the properties or appearance of the metal. Among these are phos- 
phatizing which is the process of immersing a product in a solution of metallic acid phos- 
phates; oxalating, borating, etc., which use methods similar to those for phosphatizing, 
with the appropriate salts or acids. The notes describe an additional process, chromating, 
which consists of immersing the product in a solution whose main contents are chromic 
acid or chromates. 

The immersing of the cold-rolled stainless steel sheet in acid liquid, as described, is of a 
type described in the cited notes, and is considered a “further working” for tariff purposes. 


Holding: 

Under the authority of GRI 1, the cold-rolled AISI stainless steel sheets, processed as 
described, are provided for in heading 7219. They are considered further worked than cold- 
rolled, and are classifiable in subheading 7219.90.00, HTSUS. 

Effect on Other Rulings: 

DD 800469, dated August 23, 1994, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF MACAROON AND KERNEL 
PASTE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION; Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Implementation Act, Pub. L. 103-182, 107 
Stat. 2057 (1993), this notice advises interested parties that Customs 
intends to modify a ruling pertaining to the tariff classification of maca- 
roon and kernel paste. Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St. N.W, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: J.G. Hurley, Food and 
Chemicals Classification Branch, Office of Regulations and Rulings, 
(202) 482-7020 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementatiqn Act, Pub. L. 
103-182, 107 Stat. 2057 (1993), this notice advises interested parties 
that Customs intends to modify a ruling pertaining to the tariff classifi- 
cation of kernel and macaroon paste. 

In New York Ruling Letter (NYRL) 881058 issued on December 16, 
1992, by the Area Director of Customs, New York Seaport, macaroon 
and kernel paste were classified in subheading 2008.19.8500, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides for 
fruit, nuts and other edible parts of plants, otherwise prepared or pre- 
served, whether or not containing added sugar or other sweetening 
matter or spirit, not elsewhere specified or included: including mix- 
tures; (and for the kernel paste) subheading 2008.19.9090, HTSUS. 
This ruling letter is set forth in Attachment A to this document. 

Customs Headquarters is of the opinion that NYRL 881058 erro- 
neously classified these pastes under 2008.19.8500 and 2008.19.9090, 
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HTSUS, respectively. Additional information submitted to Customs 
illustrates that the pastes are made within the meaning of Explanatory 
Notes to Heading 2007, HTSUS, which covers the classification of fruit 
and nut pastes. Accordingly, Customs intends to modify NYRL 881058 
and classify the pastes under subheading 2007.99.6500, HTSUS, as oth- 
er fruit and nut pastes. proposed HQ 956511 is set forth in Attachment 
B to this document. 

Before taking this action consideration will be given to any written 
comments timely received. Claims for detrimental reliance under sec- 
tion 177.9, Customs Regulations (19 CFR 177.9) will not be entertained 
for actions occurring on or after the publication of this notice. 


Dated: March 6, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, December 16, 1992. 


CLA-2-20-S:N:N7:231 881058 
Category: Classification 

Tariff No. 2008.19.4000, 2008.19.8500, 
2088.19.9090 and 1704.90.6050 


MR. JEAN EDDE 

EDDE ALMOND PASTE INC 

167 Boul. de l’Agroport 
Gatineau, PQ, Canada J8P 7G7 


Re: The tariff classification of various edible paste products from Canada. 


DEAR Mk. EDDE: 


In your letter dated November 23, 1992 you requested a tariff classification ruling. 
The products are described as follow: 


1) ALMOND PASTE: almond, sugar, glucose syrup and sorbic acid 
2) MACAROON PASTE: apricot kernel, sugar, almond, glucose syrup and sorbic 
acid 
3) KERNEL PASTE: apricot kernel, sugar, glucose syrup and sorbic acid 
4) MARZIPAN FRUIT SHAPE: sugar, almond, glucose, sorbitol syrup and sorbic 


acid 
5) ALMOND PASTE (MARZIPAN), TUBES OF 8 OZ: sugar, almond, glucose, sorbi- 
tol syrup, invert sugar and sorbic acid 
The applicable subheading for the ALMOND PASTE will be 2008. 19.4000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for fruit, nuts and other edible 
parts of plants, otherwise prepared or preserved, wether or not containing added sugar or 
other sweetening matter or spirit, not elsewhere specified or included: almonds. The rate of 
duty will be 40.8 cents per kilogram. 
The applicable subheading for the MACAROON PASTE will be 2008. 19.8500. Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for fruit, nuts and other 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 12, MARCH 22, 1995 


edible parts of plants, otherwise prepared or preserved, wether or not containing added 
sugar or other sweetening matter or spirit, not elsewhere specified or included: other, in- 
cluding mixtures: mixtures. The rate of duty will be 28 percent ad valorem. 

The applicable subheading for the KERNEL PASTE will be 2008.19.9090, Harmonized 
Tariff Schedule of the United States (H'I'S), which provides for fruit, nuts and other edible 
parts of plants, otherwise prepared or preserved, whether or not containing added sugar or 
ether sweetening matter or spirit, not elsewhere specified or included: other, including 
mixtures: other, other. The rate of duty will be 28 percent ad valorem. 

The applicable subheading for the MARZIPAN FRUIT SHAPE and the ALMOND 
PASTE (MARZIPAN), TUBES of 8 OZ will be 1704.90.6050, Harmonized Tariff Schedule 
of the United States (HTS), which provides for sugar confectionery (including white choco- 
late), not containing cocoa * * *, other * * *, other * * *, other * * *, other. The rate of duty 
will be 12.2 percent ad valorem. 

Goods classifiable under subheading 2008.19.4000, HTS, which have originated in the 
territory of Canada, will entitled to a rate of duty of 24.4 cents per kilogram under the 
United States-Canada, will be entitled toa 7.3 percent rate of duty under the United States- 
Canada Free Trade Agreement (FTA) upon compliance with all applicable regulations. 

Goods classifiable under subheading 208.19.8500 and 2009.19.9000, HTS, which have 
originated in the territory of Canada, will be entitled to a 16.8 percent rate of duty under 
the United States-Canada Free Trade Agreement (FTA) upon compliance with all applica- 
ble regulations. 

Goods classifiable under subheading 1704.90.6050, HTS, which have originated in the 
territory of Canada, will be entitled to a 7.3 percent rate of duty under the United States- 
Canada Free Trade Agreement (FTA) upon compliance with all applicable regulations. 

Additional requirements may be imposed on these products by the Food and Drug Ad- 
ministration. you may contact the FDA at: 


Food and Drug Administration 
Division of Regulatory Guidance 
200 C Street, S.W. 

Washington, DC 20204 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:F 957660 JGH 
Category: Classification 


Tariff No. 2007.99.6500 
MR. JEAN EDDE 


EDDE ALMOND PASTE INC. 
167 Boul. de l’Agroport 
Gatineau, PQ, Canada J8P 767 


Re: Modification of NYRL 881058, on the classification of macaroon and kernel paste, un- 
der the Harmonized Tariff Schedule of the United States (HTSUS). 


DEAR Mr. EDDE: 

On December 16, 1992, Customs issued ruling letter NYRL 881058, in which macaroon 
and kernel paste were classified under the provision for fruits, nuts, and other edible parts 
of plants, otherwise prepared or preserved, in subheading 2008.19.8500, HTSUS. This let- 


ter is to inform you that NYRL 881058 no longer represents the views of the Customs 
Service. 


Facts: 


Astatement submitted on the manufacture of almond paste, which was said to be typical 
of the manufacturing processing for all the nut pastes, stated: 

1) Rawalmond kernels are put in a bowl, with water, glucose, and sorbicacid being added; 
steam is injected and the boiling mixture is ground for 8 minutes. 

2) Sugar is added, and with additional steam, the mixture is ground for an additional 
8 minutes, with a boiling temperature reached of 103 degrees. 

3) Water content is reduced to a moisture content of 14-16 percent; the paste is cooled to 
55 degrees, the point at which it is ready for packaging. 

Macaroon paste, a mixture of apricot kernel, sugar, almond, glucose syrup and sorbic 
acid, is said to be made essentially by the same process. 


Issue: 


Whether the kernel and macaroon pastes, manufactured in the manner outlined, are 
classifiable under the provision for other fruit, nuts and other edible parts of plants, other- 
wise prepared or preserved, whether or not con‘aining added sugar or other sweetening 
matter, in subheading 2008.19.8500, or 2008.19.9090, HTSUS, respectively, or as other 
fruit or nut pastes, in subheading 2007.99.6500, HTSUS. 


Law and Analysis: 


A review of the manufacturing steps outlined for the pastes is believed to be consistent 
with the definition of fruit and nut pastes in the Explanatory Notes (ENs) for heading 
2007, HTSUS. The ENs describe nut and fruit pastes as being made from evaporated pu- 
rees; the nut pastes are said to be processed from powdered nuts. Since the pastes in this 
case started with the whole nut, it was felt that they did not satisfy the tariff definition of 
nut pastes. However, it is clear from the processing detailed that the nuts are ground intoa 
powder during the processing, so that it is believed that there is nothing inconsistent with 
the EN explanation. 


Holding: 

Kernel and nut paste produced as described are classifiable as other pastes in subheading 
2007.99.6500, HTSUS. 

NYRL 881058, dated December 16, 1992, insofar as it concerns the classification of the 
above products is modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF RUBBER 
COVERS FOR LIGHT BULBS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs intends to modify a ruling pertaining to 
the tariff classification of silicone rubber light bulb covers. 


DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 


and Chemicals Classification Branch, (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of silicone rubber light bulb covers. 

New York Ruling Letter (NYRL) 843516, issued August 8, 1989, by 
the Area Director, New York Seaport Area, held that light bulb covers 
composed of silicone rubber were classifiable under subheading 
4016.99.5050, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). A copy of the above ruling is set forth in Attachment B 
to this document. 

Customs Headquarters is of the opinion that NYRL 843516 is incor- 
rect insofar as silicone rubber does not meet the definition for synthetic 
rubber in chapter 40, legal note 4(a), insofar as it cannot be cross-linked 
with sulfur. The silicone rubber light bulb covers, therefore, are not 
classifiable in Chapter 40, HTSUSA. 

We propose to modify NYRL 843516 to classify light bulb covers made 
of silicone rubber in subheading 3926.90.9890, HTSUSA, which pro- 
vides for other articles of plastics, other * * *. 
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Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
843516 is set forth in Attachment A to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 3, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
USS. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 956863 ALS 
Category: Classification 


Tariff No. 3926.90.9890 
Mr. STEWART OLSEN 


JOHN A. STEER, INC. 
43 Park Place 
New York, NY 10007 


Re: New York Ruling Letter (NYRL) 843516, dated August 8, 1989, regarding silicone rub- 
ber light bulb covers from the United Kingdom. 


DEAR MR. OLSEN: 

In NYRL 843516 you were advised that silicone rubber light bulb covers were classifiable 
in subheading 4016.99.5050, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). We noted that that ruling was based on the premise that the rubber of which 
the covers were composed was vulcanized. 


Facts: 


The articles under consideration are light bulb covers of silicone rubber. They come in 
various colors and are designed to slip over light bulbs so that, when the bulbs are lit, they 
emit different colors of light. The covers are meant for use in private houses and commer- 
cial establishments. 


Issue: 
What is the classification of light bulb covers composed of silicone rubber? 
Laws and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 
notes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’S are applied, taken in order. 

NYRL 843516 held that the subject articles were classifiable under subheading 
4016.99.5050, HTSUSA, the provision for other article of vulcanized rubber other than 
hard rubber, other. In considering the propriety of that classification we considered the def- 
inition for the term “synthetic rubber” contained in legal note 4(a) to Chapter 40, HTSU- 
SA. That definition provides, in pertinent part: 

(a) Unsaturated synthetic substances which can be irrev ersibly transformed by vul- 
canization with sulfur into non-thermoplastic substances * 
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We have noted that silicone cannot be cross-linked with sulfur and, therefore, the covers 
are not considered to be made of synthetic rubber in accordance with that definition. They 
are not classifiable under the provisions for rubber and articles thereof in Chapter 40, 
HTSUSA. Accordingly, they remain classifiable under the provisions for plastics in Chap- 
ter 39, HTSUSA. 


Holding: 

Light bulb covers made from silicone rubber are classifiable in subheading 3926.90.9890, 
HTSUSA, which provides for other articles of plastics, other, other, and are subject to a gen- 
eral rate of duty of 5.3 percent ad valorem. 

NYRL 843516 is hereby modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 8, 1989. 


CLA-2-40:S:N:N3D:221 843516 
Category: Classification 


Tariff No. 4016.99.5050 
Mr. STEWART OLSEN 


JOHN A. STEER, INC. 
43 Park Place 
New York, NY 10007 


Re: The tariff classification of rubber covers for light bulbs from the United Kingdom. 


DEAR Mk. OLSEN: 

In your letter dated July 18, 1989, on behalf of Wallace International, you requested a 
tariff classification ruling. 

The light bulb covers are composed of silicone rubber. The covers, which are available in 
various colors, are designed to be slipped over light bulbs so that when the bulbs are lit, 
they emit colors of light. The bulb covers are meant for use in the household and commer- 
cial establshments. 

The applicable subheading for the light bulb covers wil be 4016.99.5050, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other article sof vulcanized 
rubber other than hard rubber, other * * *. The rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





U.S. CUSTOMS SERVICE 59 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 


RELATING TO TARIFF CLASSIFICATION OF SILICONE 
RUBBER STOPPERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs intends to modify a ruling pertaining to 


the tariff classification of silicone rubber stoppers used as brewing sys- 
tem accessories. 


DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of silicone rubber stoppers used as brewing system 
accessories. 

New York Ruling Letter (NYRL) 846178, issued on October 30, 1989, 
by the Area Director, New York Seaport Area, held that silicone rubber 
stoppers used as brewing system accessories were classifiable under 
subheading 4016.99.1500, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). A copy of the above ruling is set forth in 
Attachment A to this document. 

Customs Headquarters is of the opinion that NYRL 846178 is incor- 
rect insofar as silicone rubber does not meet the definition for synthetic 
rubber in Chapter 40, legal note 4(a), insofar as it cannot be cross- 
linked with sulfur. The silicone rubber stoppers, therefore, are not clas- 
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sifiable in Chapter 40, HTSUSA. Accordingly, they remain classifiable 
under the provisions for plastics in Chapter 39, HTSUSA. 

We propose to modify NYRL 846178 to classify silicone rubber stop- 
pers in subheading 3923.50.0000, HTSUSA. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
846178 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 3, 1995. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, October 30, 1989. 


CLA-2-39:S:N:N3D:221 846178 
Category: Classification 


Tariff No. 3923.50.0000 and 4016.99.1500 
Mr. LORNE A. OAKLEY 


408-420 Gloucester Street 
Ottawag ON, Canada K1R 7T7 


Re: The tariff classification of brewing system accessories from Canada. 


DEAR MR. OAKLEY: 

In your letter which was received in this office on October 12, 1989, you requested a tariff 
classification ruling. 

You list five items. The first is an air lock. The second is a plastic differents inch diame- 
ter plug used as a stopper on an air tubing assembly. The third is a pack consisting of one 
cork and one silicone rubber stopper. The fourth is a replacement plastic beer bottle with- 
out cap. The fifth is a replacement cap for plastic bottles. 

The applicable subheading for the plastic plugs will be 3923.50.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for stoppers, lids, caps and other clo- 
sures, of plastics. The rate of duty will be 5.3 percent ad valorem. 

The applicable subheading for the silicone rubber stoppers will be 4016.99.1500, HTS, 
which provides for other articles of vulcanized rubber other than than rubber * * * caps, 
lids, seals, stoppers and other closures. The rate of duty will be 5.3 percent ad valorem. 

Goods classifiable under subheading 3923.00.0000 and 4016.99.1500, HTS, which have 
originated in the territory of Canada, wi!! be entitled to a 4.7 percent rate of duty under the 
United States-Canada Free Trade Agreement (FTA) upon compliance with all applicable 
regulations. 

Your inquiry does not provide enough information for us to give a classification ruling on 
the air lock, cork stopper, bottles and caps. Your request for a classification ruling should 
include a sample of the air lock as well as any descriptive literature showing its use with the 
fermenter. Specify whether the cork stopper is made from natural cork or from cork agg- 
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lomerated, with other materials. If agglomerated, specify the other components and pro- 
vide a breakdown by weight. Indicate the length and diameter, and whether it is tapered. If 
tapered, show the maxim diameter. If available, supply sample. Indicate whether the bottle 
is used for the fermentation or other processing of the beer or whether it is merely used as 
the container for the beverage. Indicate the material from which the cap is made. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:F 956864 ALS 
Category: Classification 
Tariff No. 3923.50.0000 
Mr. LORNE A. OAKLEY 


408-420 Gloucester Street 
Ottawa, ON, Canada K1R 7T7 


Re: New York Ruling Letter (NYRL) 846178, dated October 30, 1989, regarding silicone 
rubber stoppers from Canada 


DEAR Mk. OAKLEY: 

In NYRL 846178 you were advised that silicone rubber stoppers were classifiable in 
4016.99.1500, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). We 
noted that that ruling was based on the premise that the silicone rubber of which the stop- 
pers were composed was vulcanized. 


Facts: 


The articles under consideration are silicone rubber stoppers used as brewing system 
accessories. 


Issue: 
What is the classification of rubber stoppers composed of silicone rubber? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 
notes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

NYRL 846178 held that the subject articles were classifiable under subheading 
4016.99.1500, HTSUSA, the provision for other articles of vulcanized rubber other than 
hard rubber * * * caps, lids, seals, stoppers and other closures. In considering the propriety 
of that classification we considered the definition for the term “synthetic rubber” con- 
tained in legal note 4(a) to Chapter 40, HTSUSA. That definition provides, in pertinent 
part: 


(a) Unsaturated synthetic substances which can be irreversibly transformed by vul- 
canization with sulfur into non-thermoplastic substances * * ’ 


We have noted that silicone cannot be cross-linked with sulfur and, therefore, the stop- 
pers are not considered to be made of synthetic rubber in accordance with that definition. 
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They are not classifiable under the provisions for rubber and articles thereof in Chapter 40, 
HTSUSA. Accordingly, they remain classifiable under the provisions for plastics in Chap- 
ter 39, HTSUSA. 

Holding: 


Stoppers for use as brewing system accessories made from silicone rubber are classifi- 
ablein subheading 3923.50.0000, HTSUSA, which provides for stoppers, lids, caps and oth- 
er closures of plastics. Merchandise so classifiable is subject to a general rate of duty of 5.3 
percent ad valorem. 

Such articles which are produced entirely in the territory of Canada are eligible for pref- 
erential treatment under the North American Free Trade Agreement (NAFTA) pursuant 
to General Note 12(b)(i), HTSUSA. Such merchandise is eligible for a special rate of duty of 
1.5 percent ad valorem. 

NYRL 846178 is hereby modified as to stoppers made of silicone rubber. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO ELIGIBILITY OF COPYING MACHINES FOR 
PARTIAL DUTY EXEMPTION UNDER SUBHEADING 9802.00.50, 
HTSUS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed modification of ruling letter pertaining to 


the eligibility for the partial duty exemption under subheading 
9802.00.50, Harmonized Tariff Schedule of the United States (HTSUS), 
of copying machines. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the eligibility 
for the partial duty exemption under subheading 9802.00.50, HTSUS, 
of copying machines (copiers). The ruling concerns the modification of 
copiers in Mexico by the replacement or reprogramming of Reusable 
Programmable Read-Only Memory chips (““EPROMS”), and whether 
such enhancements are alterations under subheading 9802.00.50, 
HTSUS. Comments are invited on the correctness of the proposed 
action. 

DATE: Comments must be received on or before April 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W., 
Suite 4000, Washington, DC. 
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FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch (202) 482-6980. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-82, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the eligibility 
for the partial duty exemption under subheading 9802.00.50, HTSUS, 
of copiers. 

In Internal Advice 52/94, the District Director, Laredo, Texas, re- 
quested our opinion with regard to the applicability of subheading 
9802.00.50, HTSUS, to copiers which were upgraded abroad by replac- 
ing or reprogramming Erasable Programmable Read-Only Memory 
chips (“EPROMS”) contained in the copier’s control panel. The modifi- 
cation allows the copiers to perform upgraded tasks, such as operating a 
noise reduction package or an automatic stapler. As a result of our hold- 
ing in proposed Headquarters Ruling Letter (HRL) 558859 (Attach- 
ment A), we find that an earlier ruling, HRL 555046, dated August 5, 
1988 (Attachment B), is not consistent with our proposed action, and 
should be modified. 

In HRL 555046 (Attachment B to this document), copiers were sent 
abroad to be cleaned, painted, and modified by the reprogramming of 
EPROMS to allow for the addition of certain physical structures, such 
as feeders, an offset stacker, and an enhanced control panel. We held in 
that case that these enhancements (in addition to a new model number 
for the copier) created a new and commercially different article, and 
that the operations performed abroad exceeded an alteration or repair 
under subheading 9802.00.50, HTSUS. We cited C.S.D. 84-8, 18 Cust. 
Bull. 844 (1984), and the rationale of the court in Data General Corpo- 
ration v. United States, 4 CIT 182 (1982), in support of our decision. 

The holding in HRL 555046 is inconsistent with our determination 
in proposed HRL 558859. As in HRL 558859, the copiers are complete 
for their intended use upon exportation, and reprogramming of the 
EPROMS serves to upgrade the functions of the copier, but does not 
change the commercial identity of the article. The changed model num- 
ber is irrelevant to this determination. The principles set forth in C.S.D. 
84-8, C.S.D. 84-85, and Data General, are inapplicable to the facts in the 
instant case, since the issue involved herein pertains to the identity of 
the exported copier, and not a part thereof, such as a circuit board or 
EPROM. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 625 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify HRL 555046 to conform to pro- 
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posed HRL 558859. Proposed HRL 558859, modifying HRL 555046, is 
set forth in Attachment A to this document. Before taking this action, 
consideration will be given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the publication of this notice. 


Dated: March 2, 1995. 


SANDRA GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:S 558859 BLS 
Category: Classification 
Tariff No. 9802.00.50 


DISTRICT DIRECTOR OF CUSTOMS 
Laredo, TX 78044-3130 


Re: Internal Advice 52/94; applicability of subheading 9802.00.50, HTSUS, to copying ma- 
chines; erasable programmable read-only memory chips (“EPROMS”); HRLs 
556992, 557024, 555046; C.S.D.’s 84-8, 84-85; data general, internal advice 52/94. 


Dear SIR: 

This is in reference to a memorandum from the Acting District Director, dated Septem- 
ber 1, 1994, forwarding an internal advice request on behalf of Xerox Corporation. The is- 
sue pertains to the applicability of subheading 9802.00.50, Harmonized Tariff Schedule of 
the United States (HTSUS), to certain operations performed in Mexico on exported copy- 
ing machines. The entries under consideration encompass the period 1993, and remain un- 
liquidated pending our decision. 


Facts: 


Xerox sends copiers to its subsidiary in Mexico to be repaired, upgraded, and modified. 
The modifications are performed to bring the copiers into conformity with current 
standards and specifications. With respect to three of the copiers, the modifications include 
replacing or reprogramming Erasable Programmable Read-Only Memory chips 
(“EPROMS”) that are contained in the copier’s control panel so that the copier can per- 
form upgraded tasks, such as operating a noise reduction package or an automatic stapler. 
Issue: 

Whether the replacement or reprogramming of an EPROMS contained in a copier’s elec- 
tronic control panel, which upgrades the copier so that it can perform upgraded tasks, such 
as operating a noise reduction package or an automatic stapler, is an alteration under sub- 


heading 9802.00.50, HTSUS, so that duty will be assessed only on the cost of the foreign 
processing. 


Law and Analysis: 


Subheading 9802.00.50, HTSUS, provides a partial duty exemption for articles returned 
to the U.S. after having been exported to be advanced in value or improved in condition by 
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means of repairs or alterations. Such articles are dutiable only upon the value of the foreign 
repairs or alterations, provided the documentary requirements of section 10.8, Customs 
Regulations (19 CFR 10.8), are satisfied. However, entitlement to this provision is pre- 
cluded in circumstances where the operations performed abroad destroy the identity of the 
articles or create new or commercially different articles. See, AF Burstrom v. United 
States, 44 CCPA 27, C.A.D. 631 (1956); Guardian Industries Corp. v. United States, 3 CIT 
9 (1982). Tariff treatment under subheading 9802.00.50, HTSUS, is also precluded where 
the exported articles are incomplete for their intended use prior to the foreign processing. 
Guardian; Dolliff & Company, Inc. v. United States, 81 Cust. Ct. 1, C.D. 4755, 455 F. Supp. 
618 (1978), aff'd, 66 CCPA 77, C.A.D. 1225, 82, 599 F2d 1015, 1019 (1979). 

In Royal Bead Novelty v. United States, 324 F. Supp. 1394 (1972), uncoated glass beads 
were exported for a coating which imparted an “Aurora Borealis” finish. The beads were 
used interchangeably in the making of articles of jewelry. The court held that the identity of 
the beads was not lost or destroyed in the coating process and no new articles were created. 
There was no change in the beads’ size, shape, or manner of use in making articles of jewel- 
ry. The sole change was in the finish, which did not change the quality, texture, or character 
of the beads. Beads went out and beads came back. Accordingly, the court held that the coat- 
ing neither destroyed the identity of the beads, nor created a new or different article, but 
constituted an alteration within the meaning of item 806.20, Tariff Schedules of the United 
States (TSUS)(predecessor to subheading 9802.00.50, HTSUS). 

In Headquarters Ruling Letter (HRL) 556992 dated May 7, 1993, the monochrome dis- 
play onacomputer was upgraded with an active-matrix color display. In that case, we found 
that the computer was complete for its intended use upon exportation from the U.S., that 
the change did not create a commercially different product, and that the identity of the ar- 
ticle after the modification remained intact. Accordingly, we held that the computer up- 
grade was an alteration within the meaning of subheading 9802.00.50, HTSUS. (See also 
HRL 557024 dated June 30, 1993, where a computer upgrade enabling the user to acceler- 
ate the computer’s functions was also held to be an alteration of the exported article under 
subheading 9802.00.50, HTSUS.) 

These cases are directly in point. The subject copiers are unchanged as to their commer- 
cial identity after the replacement or reprogramming of the EPROMS, which upgrades the 
copiers to conform to current industry standards. Copiers were exported and copiers were 
returned. See Royal Bead, supra. Accordingly, we find that the replacement or reprogram- 
ming of the EPROMS constitutes an alteration within the meaning of subheading 
9802.00.50, HTSUS. 

In HRL555046 dated August 5, 1988, copiers were sent abroad to becleaned, overhauled, 
and modified by the reprogramming of the EPROMS to allow the addition of certain physi- 
cal structures, i.e., feeders, offset stacker, and enhanced control panel. The memory board 
was also reprogrammed to accomodate the new paper feeder and shuttle tray capabilities. 
We held in that case that these enhancements (in addition to a new model number) created 
anewandcommercially different article, and that the operations performed abroad exceed- 
ed an alteration or repair under subheading 9802.00.50, HTSUS. We cited C.S.D. 84-8, 18 
Cust. Bull. 844 (1984), in support of our position in that case. We also found that the ratio- 
nale of the court in Data General Corporation v. United States, 4 CIT 182, Slip Op. 82-93 
(October 29, 1982)), as cited in C.S.D. 84-85, 18 Cust. Bull. 1044 (1984), applied to support 
the opinion that the reprogramming of an EPROM resulted ina new and different article of 
commerce. 

In Data General, the court held that the programming of an imported PROM (Program- 
mable Read-Only Memory chip) in the U.S. constituted a substantial transformation so 
that the resulting programming device became a product of the U.S. for purposes of item 
807.00, TSUS (predecessor of subheading 9802.00.80, HTSUS). The court found that a 
PROM was a recognized article of commerce which was sold for the purpose of being pro- 
grammed and that a programmed PROM was a different article having as its essence the 
pattern of interconnections or stored memory which was established by programming. Re- 
lying on Data General, we held in C.S.D 84-85, which concerned a country of origin deter- 
mination, that the programming or reprogramming of an EPROM housed in a plastic 
cartridge resulted in a new and different article of commerce which would be considered to 
be a product of the country where the programming or reprogramming took place. We 
pointed out that this position was also consistent with our finding in C.S.D. 84-8, where we 
held that the reprogramming of a PROM contained on a printed circuit board removed 
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from a video game to produce an entirely different game was more than an alteration with- 
in the meaning of item 806.20, TSUS (predecessor to subheading 9802.00.50, HTSUS). 

The holding in HRL 555046 is inconsistent with our findings in the instant case, since 
the reprogramming of the EPROMS in HRL 555046 similarly upgrades the copiers to add 
certain enhancements, but does not change their commercial identity. The changed model 
number is irrelevant to this determination. Accordingly, this ruling is modified. However, 
C.S.D. 84-8 is distinguished, since the exported article in that case was the printed circuit 
board, and the change of the PROM changed its basic nature ana thus its identity. The prin- 
ciples set forth in C.S.D. 84-85 and Data General are also inapplicable to the facts in the 
instant case, since the issue involved herein pertains to the identity of the exported copier, 
and not a part thereof, such as a circuit board or EPROM. 

Holding: 

The replacement or reprogramming of EPROMS contained in a copier’s electronic con- 
trol panel, to allow the copier to perform certain upgraded tasks, such as operating a noise 
reduction package or an automatic stapler, which are incidental to the primary function of 
the copier, is an alteration within the meaning of subheading 9802.00.50, HTSUS. There- 
fore, upon importation, duty will be assessed only on the cost or value of the foreign 
processing. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 


Washington, DC, August 5, 1998. 


CLA-2 CO:R:C:V 555046 DBI 
Category: Classification 
Tariff No. 9802.00.40, HTSUS (806.20, TSUS) 


Mr. JOHN P DONOHUE 
DONOHUE AND DONOHUE 

421 Chestnut Street, Fifth Floor 
Philadelphia, PA 19106 


Re: Applicability of partial duty exemption of item 806.20, TSUS, to certain copiers ex- 
ported to Mexico to be cleaned and subassemblies overhauled. 


DEAR MR. DONOHUE: 

This is in response to your letters of March 24 and June 6, 1988, (your file 519-01), in 
which you request a ruling concerning the applicability of item 806.20, Tariff Schedules of 
the United States (TSUS), to certain copier-duplicators manufactured in the U.S. and ex- 
ported to Mexico for cleaning and removal of subassemblies for overhaul. 

Facts: 

You advise that your client will ship U.S.-made copiers to Mexico where the will be 
cleaned and all major subassemblies will be examined in detail to determine configuration 
and need for repairs or alteration. If necessary, subassemblies will be removed from the 


mainframe for individual overhaul. You indicate that the following specific procedures will 
be performed: 


I. Cabinet 


A. Remove all cabinet panels 

B. Remove material from logic molding cover 

C. Repaint all cabinet panels 

D. Install a new top cover assembly with built-in stacker 


II. Logic and Control Assembly 


A. Replace memory board, CPU (central processing unit) board, and Operator Con- 
trol Board 
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B. Update the input and output boards by soldering in new components 
‘ C. + a asane the EPROM (erasable programmable read only memory) on the zoom 
oar 
D. Replace two fans 


III. Feeder Upgrade 


A. Remove and disassemble the feeder unit 
B. Modify copier frame to accept new feeder configuration 
C. Reassemble the feeder and add new document positioner feature 


IV. A. Remove 15 volt supply from fuser board 
B. Update wire harnesses 
C. Place one additional relay on relay board 


Following the above-described procedures, copier assemblies, parts and cabinet panels 
previously removed are fitted to the mainframe. 

Ina telephone conversation dated June 29, 1988, an employee of your client spoke witha 
member of my staff and stated that the software on the memory board had to be repro- 
grammed in order to accommodate the new paper feeder and shuttle tray capabilities. You 
also indicated that the zoom board would be replaced in order to change physical mecha- 
nisms on the outside of the copier. Previously, the machine had three buttons, each pressed 
once to control reduction capabilities. Following replacement, the copier will have one but- 
ton to be pressed three times. You stated that only the physical structure of the machine 
would change and not the reduction capabilities. You also stated that none of the new 
memory that resulted from the reprogramming would change the copier’s capabilities, but 
rather, the new memory would only make the new physical structures possible, i.e., feed- 
ers, trays and buttons. 


Issue: 


Whether the described copiers, when returned to the U.S., will be eligible for the partial 
exemption from duty in item 806.20, TSUS, (9802.00.40, Harmonized Tariff Schedule of 
the United States (HTSUS))? 


Law and Analysis: 


Item 806.20, TSUS, provides for the assessment of duty on the value of repairs or alter- 
ations performed on articles returned tothe U.S. after having been exported to be advanced 
in value or improved in condition by any process of manufacture or other means. However, 
the application of this tariff provision is precluded in circumstances where the operations 
performed abroad destroy the identity of the articles or create new or commercially differ- 
ent articles. See A.F. Burstrom v. United States, 44 CCPA 27, C.A.D. 631 (1957); Guardian 
Industries Corporation v. United States, USITR 3 CIT 9, Slip Op. 82-4 (Jan. 5, 1982). 

We have previously held that the reprogramming of EPROMs and the central processing 
unit of a video game resulted in the creation of a new product which had a commercial im- 
portance significantly different from what was exported and, therefore, constituted more 
than a repair or alteration within the meaning of item 306.20, TSUS. C.S.D. 84-8, 18 Cust. 
Bull. 844 (1984). 

We have also held that the rationale of the Court of International Trade in Data General 
Corporation v. United States, 4 CIT 182, Slip Op. 82-93 (October 29, 1982), applied to sup- 
port the opinion that the reprogramming of an EPROM resulted in a now and different ar- 
ticle of commerce. C.S.D. 84-85, 18 Cust. Bull. 1044 (1984). In Data General, the court held 
that the programming of an imported PROM (programmable read only memory) in the 
U.S. constituted a substantial transformation so that the resulting programmed device be- 
came a product of the U.S. for the purposes of item 807.00, TSUS. The court specifically 
found that a PROM wasa recognized article of commerce which was sold for the purpose of 
being programmed and that a programmed PROM was a different article having as its es- 
sence the pattern of interconnections or stored memory which was established by pro- 
gramming. We held in our ruling that the essence of an integrated circuit memory storage 
device was established by programming in both a PROM and an EPROM and, therefore, 
the reprogramming of an EPROM resulted in a new and different article of commerce. 

Based on our previous rulings, we believe that the reprogramming of the memory board 
and EPROM constitute operations that exceed a repair or alteration. 

In support of our opinion we note that the returned copiers not only have such enhance- 
ments as a feeder, offset stacker and enhanced control panel, but these copiers also have a 
new model number, all of which contribute to the creation of a new and commercially differ- 
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ent article. For those reasons as well, the operations performed abroad exceed an alteration 
or repair. 


Holding: 

On the basis of the information submitted, it is our opinion that the reprogramming of 
the memory board and EPROM and the addition of the feeder, stacker and enhanced con- 
trol panel may not be considered an alteration as that term in used in item 806.20, TSUS. 
Therefore, tariff treatment of the returned copiers under the provisions of item 806.20, 
TSUS, is precluded. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PUBLIC MEETINGS IN NORFOLK AND LOS ANGELES 
ON AES IMPLEMENTATION PHASE I 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of public meetings. 


The U.S. Customs Service, Automated Export System Development 
Team announces the following public meetings: 


DATES: 


Norfolk, VA: Friday, March 24, 1995, commencing at 9 a.m. 


Los Angeles, CA: Friday, March 31, 1995, commencing at 9 a.m. and 
1 p.m. 


ADDRESS: 


Norfolk, VA: Norfolk International Terminal, Warehouse #4, Build- 
ing C-Training Room, Terminal Boulevard, Norfolk, VA 23518. 

Los Angeles, CA: Port of Los Angeles Building, Board Room—2nd 
Floor, 425 South Palos Verdes Street, San Pedro, CA 90733. 


FOR FURTHER INFORMATION CONTACT: 
Norfolk meeting: Mr. Paul Somers, (804) 441-6731; pre-registration 
Fax: (804) 441-6630. 


Los Angeles meeting: Ms. Mary Curcio, (310) 514-6962; pre-registra- 
tion Fax: (310) 514-6090. 


SUPPLEMENTARY INFORMATION: 


U.S. Customs Commissioner George J. Weise has announced that 
Phase I of the Automated Export System (AES) will be implemented at 
the ports of Baltimore, Norfolk, Houston, Charleston, South Carolina, 
and Long Beach, California. Implementation is scheduled for July 
1995. 

AES is a joint venture between Customs and the Bureau of Census. 
The system is designed to electronically gather export-related informa- 
tion from both exporters and carriers prior to actual exportation. 

A major goal of AES is to improve the accuracy of export trade statis- 
tics, which are used as a primary economic indicator. Eventually, AES 
will replace numerous paper and electronic mechanisms for filing Ship- 
per’s Export Declaration (SED’s). AES will also enhance collection of 
the Harbor Maintenance Fee on exports, which is expected to return 
$60 to $80 million to the U.S. Treasury annually. 

Customs, Treasury’s lead agency for international trade issues, 
started AES development in May 1994. The AES team has been work- 
ing closely with a Trade Resource Group comprised of members from 
export-related industries. 


In this document, Customs is announcing the following public meet- 
ings on AES: 

1. Norfolk, VA—March 24, 1995, commencing at 9 a.m., Norfolk In- 
ternational Terminal, Warehouse #4, Building C-Training Room, Ter- 
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(Slip Op. 95-29) 
THOMAS EQUIPMENT LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-12-00851 


[Plaintiff's motion for summary judgment is granted. Judgment entered for plaintiff. ] 
(Dated February 28, 1995) 


Leahy & Ward (Stephen J. Leahy), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Bruce N. Stratvert); Office of Assistant Chief Counsel, 
United States Customs Service (Chi S. Choy), of counsel, for defendant. 

MEMORANDUM AND ORDER 
GOLDBERG, Judge: This matter comes before the Court on plaintiffs 
motion either for judgment on the pleadings or for summary judgment. 
Defendant opposes plaintiff's motion. The Court exercises its jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 

The merchandise at issue in this action consists of vehicles known as 
“Thomas Skid Steer Loaders.”! These vehicles operate at speeds rang- 
ing from 4.6 to 7.2 miles per hour and can lift 800 to 2,300 pounds. Jd. 
They can utilize numerous interchangeable attachments, including: 
sweepers, pallet forks, angle brooms, and buckets. Jd. Consequently, 
they are used in many different industries. Jd. 

In August 1973, the United States Customs Service (“Customs”) is- 
sued a classification ruling which applied to Thomas Skid Steer Load- 
ers.” In that ruling, Customs classified the vehicles under Item 692.40 of 
the Tariff Schedules of the United States (“TSUS”), with a duty rate of 
free. Id. at 3. This Item of the TSUS provided for, among other items: 

[Slelf propelled work trucks * * * of the off-the-highway types used 
in factories, warehouses, or transportation terminals for short-dis- 
tance transport, towing, or handling of articles. 


1 Exhibit Ato Defendant's Opposition to Plaintiff's Motion for Judgment on the Pleadings or for Summary Judgment 
(“Defendant's Exhibit A”) at 1 (May 2, 1991 classification ruling regarding Thomas Skid Steer Loaders) 


2 Exhibit 1 to Memorandum in Support of Plaintiff's Motion for Judgment on the Pleadings or for Summary Judg- 
ment (August 20, 1973 classification ruling regarding Thomas Skid Steer Loader). 


73 
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Customs admits that it engaged in a uniform and established practice 
(“UEP”) of classifying Thomas Skid Steer Loaders as work trucks under 
Item 692.40 of the TSUS for the next fifteen years.? 

In or about March 1988, Customs questioned whether it should cate- 
gorize certain entries of Thomas Skid Steer Loaders as work trucks un- 
der Item 692.40, TSUS.4 In August 1990, Customs decided that Thomas 
Skid Steer Loaders did not belong in Item 692.40 of the TSUS because 
there was no clear evidence indicating that they were work trucks used 
in factories, warehouses, or transportation terminals. Jd. at 2. Customs 
found, however, that it had engaged in a UEP of classifying the vehicles 
under Item 692.40, TSUS, and that it had not taken any steps to aban- 
don its UEP before the entries in question had arrived in the United 
States. Id. at 2-3. More specifically, it had not observed the require- 
ments of 19 U.S.C. § 1315(d), which provides in part: 


No administrative ruling resulting in the imposition of a higher 
rate of duty or charge than the Secretary of Treasury shall find to 
have been applicable to imported merchandise under an estab- 
lished and uniform practice shall be effective with respect to ar- 
ticles entered for consumption or withdrawn from warehouse for 
consumption prior to the expiration of thirty days after the date of 
publication in the Federal Register of notice of such ruling. 
Customs therefore classified all entries of Thomas Skid Steer Loaders 
made under the TSUS as work trucks. Defendant’s Exhibit B at 3. 

On January 1, 1989, the Harmonized Tariff Schedule of the United 
States (“HTSUS”) came into effect. Thereafter, from November 29, 
1989 to April 18, 1991, the entries of Thomas Skid Steer Loaders at issue 
in this case were imported from Canada. Plaintiff’s Complaint at 2; De- 
fendant’s Answer at 1. Customs did not classify the subject entries as 
work trucks under the HTSUS; rather, Customs classified them as 
front-end shovel loaders under subheading 8429.51.10 of the HTSUS 
and assessed duties ranging from 0.8% to 1.6% ad valorem.* Plaintiff’s 
Complaint at 3; Defendant’s Answer at 1. In a May 1991 classification 
ruling, Customs explained that it had decided to classify the merchan- 
dise as shovel loaders because the merchandise could be fitted with 
front-mounted buckets. Defendant’s Exhibit A at 3-4. 

After plaintiff unsuccessfully protested Customs’ classification of the 
merchandise, plaintiff filed this action, and now moves either for judg- 
ment on the pleadings or for summary judgment. Plaintiff claims that 
Customs made a finding that it had engaged in a UEP of classifying the 
subject merchandise as work trucks, with a duty rate of free, under the 
TSUS; plaintiff therefore argues that Customs cannot reclassify the 
merchandise as shovel loaders with a higher rate of duty under the 


3 Plaintiff's Statement of Material Facts as to Which There are No Genuine Issues to be Tried (“Plaintiff's Statement 
of Facts”) at 2; Defendant's Response to Plaintiff's Statement of Material Facts Not in Issue (“Defendant's Response”) 
atl 

+ Exhibit B to Defendant's Opposition to Plaintiff's Motion for Judgment on the Pleadings or for Summary Judgment 

“Defendant's Exhibit B”) (August 1, 1990 classification ruling regarding Thomas Skid Steer Loaders). 

» Pursuant to the United States-Canada Free Trade Agreement, Customs assessed a duty of 1.6% ad valorem for 

entries made in 1989; 1.2% ad valorem for entries made in 1990; and 0.8% ad valorem for entries made in 1991. 
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HTSUS without first giving thirty days notice as required by 19 U.S.C. 
§ 1315(d). In response, defendant admits that Customs engaged in a 
UEP of classifying the merchandise as work trucks under the TSUS. De- 
fendant also claims, however, that the enactment of the HTSUS abol- 
ished the UEP as well as any obligation to publish notice of Customs’ 
decision to classify the subject merchandise under subheading 
8429.51.10 of the HTSUS. 


DISCUSSION 
A. Summary Judgment: 


The Court may grant a motion for summary judgment if it finds that a 
case lacks genuine issues of material fact, and that the moving party is 
entitled to judgment as a matter of law. USCIT Rule 56(d). The sole issue 
before the Court is whether Customs’ finding of a UEP of classifying 
plaintiff's merchandise as work trucks under the TSUS required it to 
publish notice of an administrative ruling raising the rate of duty appli- 
cable to the merchandise under the HTSUS. The Court and the parties 
all agree that the Court may dispose of this issue of law on summary 
judgment.§ In considering plaintiffs motion for summary judgment, 
the Court notes that Customs’ classification of the subject merchandise 
under subheading 8429.51.10, HTSUS, is afforded a statutory presump- 
tion of correctness. 28 U.S.C. § 2639(a)(1) (1988). Plaintiff bears the 
burden of overcoming this presumption. Id. 


B. UEPs Under the TSUS and the HTSUS: 


Congress enacted 19 U.S.C. § 1315(d) because it realized that in con- 
ducting business, importers rely upon the existence of certain UEPs en- 
gaged in by Customs. Heraeus-Amersil, Inc. v. United States, 4 Fed. Cir. 
(T) 95, 101, 795 F.2d 1575, 1582 (1986). The statute recognizes that ifthe 
Secretary of Treasury finds that a UEP exists, then notice of any 
changes in practice which raise the applicable rate of duty should be 
published in the Federal Register in order to make the changes known to 
all importers throughout the country. Jd. This gives importers a reason- 
able amount of time in which to conclude transactions entered into un- 
der previously existing duty rates. Atari Caribe, Inc. v. United States, 
16 CIT 588, 595, 799 F. Supp. 99, 107 (1992) (citations omitted). It also 
allows importers to adjust future prices to account for the increase in du- 
ties. Id. 

Section 1315(d) expressly provides for one exception to the thirty day 
notice requirement. The statute provides that the thirty day notice re- 
quirement “shall not apply with respect to increases in rates of duty re- 
sulting from the enactment of the Harmonized Tariff Schedule of the 
United States to replace the Tariff Schedules of the United States.” This 
Court has interpreted the exception to mean that the thirty day notice 


6 Memorandum in Support of Plaintiff's Motion for Judgment on the Pleadings or for Summary Judgment at 12: 
Defendant's Memorandum in Support of Its Opposition to Plaintiff's Motion for Judgment on the Pleadings or for Sum- 
mary Judgment at 3; see also Hemscheidt Corp. v. United States 13 CIT , Slip Op. 94-113 at 4 (July 8, 1994) 
‘appeal docketed Sept. 2, 1994) (the issue of whether enactment of the HTSUS S abolis shed Customs’ obligation to publish 
notice pursuant to 19 U.S.C. § 1315(d) presents a question of law). 
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requirement shall not apply when the enactment of the HTSUS compels 
Customs to issue a ruling raising the rate of duty over that established 
by a UEP’ See Hemscheidt, Slip Op. 94-113. 

If, however, the enactment the HTSUS does not compel Customs to 
abandon a UEP but instead Customs makes a substantive decision to 
abandon a UFP in favor of a HTSUS classification with a higher rate of 
duty, then Customs must give 30 days notice of its classification ruling 
pursuant to 19 U.S.C. § 1315(d).8 Hemscheidt, Slip Op. 94-113 at 12-13. 
This is because importers should be able to rely on Customs’ longstand- 
ing practice of classifying merchandise under a tariff provision which 
Congress has reenacted without substantial change. United States v. 
Bayersdorfer & Co., 16 Ct. Cust. 43, 46, T.D. 42,717 (1928); see also Ruth 
F Sturm, Customs Law and Administration § 52.4 at 27-28 (1993). Re- 
enactment of a tariff provision without substantial change implies con- 
gressional approval of long-continued administrative practices engaged 
in under that provision. Ruth F Sturm, Customs Law and Administra- 
tion § 52.4 at 27 (1993); see also United States v. Bayersdorfer & Co., 
16 Ct. Cust. 43, 46, T.D. 42,717 (1928). This remains true even if a new 
tariff schedule embodies the reenacted tariff provision. 

Thus, the Court must undertake a case-by-case analysis to determine 
whether enactment of the HTSUS caused Customs to abandon a UEP 
established under the TSUS, or whether Customs could have continued 
to engage in a UEP under the HTSUS, but made a substantive decision 


not to do so. Hemscheidt, Slip Op. 94-113 at 6. As discussed further be- 
low, the analysis conducted by the Court in this case indicates that Cus- 
toms’ abandonment of its UEP did not result from the enactment of the 
HTSUS; rather, it resulted from Customs’ rethinking as to the proper 
classification of the subject merchandise. 


C. Viability of the TSUS UEP under the HTSUS: 


In conducting its analysis of whether or not the enactment of the 
HTSUS forced Customs to abandon a UEP which existed under the 
TSUS, the Court will consider the following non-exclusive list of factors: 
(1) a comparison of the language of relevant TSUS and HTSUS provi- 
sions; (2) relevant explanatory notes; and (3) the U.S. International 
Trade Commission, Continuity of Import and Export Trade Statistics 
After Implementation of the Harmonized Commodity Description and 
Coding System, USITC Pub. No. 2015 (Jan. 1988) (“ITC Conversion Re- 


7 For exe ample, suppose that Customs found that it had engaged in a UEP of classifying a certain object under the 
r'SUS provision for * “widgets,” with aduty rate of 1% ad valorem. Now suppose that the HTSUS were enacted without a 
provision for “widgets,” and as a result, Customs issued a ruling classifying the item under the HTSUS provision for 

“gadgets,” with a duty rate of 3% ad valorem. In such acase, 19 U.S.C. § 1315(d) would not require Customs to publish 
notice in the Federal Register of the ruling raising tiie rate of duty applicable to the item. 

5 For example, : suppose the at Customs ae that it had engaged ina UEP. of classifying a certain —s under the 
PSUS provision for “widgets,” 
with exactly the same terms and duty rate Moneta ass ouhintat both the legislative his tory adletel santory notes for 
the HTSUS provision lacked any evidence indicating an intent to deviate from the UEP developed under the TSUS. If 
Customs were to make a substantive decision to rec}: -~ify that object under the HTSUS provision for “gadgets,” witha 
duty rate of 3% ad valorem, then 19 U.S.C. § 1315(d) would require Customs to publish notice of its classification ruling 
30 days before the ruling could take effect 
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port”). Hemscheidt, Slip Op. 94-113 at 11-12.9 In considering these fac- 
tors, the Court will not deem any one dispositive. 


1. Comparative Language of TSUS and HTSUS Provisions: 


The Court will first compare the language used in the TSUS category 
under which Customs engaged in a UEP of classifying Thomas Skid 
Steer Loaders, and the HTSUS categories which, according to each of 
the parties, now apply to the subject merchandise. 

Plaintiff claims that the UEP of classifying its merchandise under 
Item 692.40 of the TSUS carries over to subheading 8427.20.00 of the 
HTSUS. The language of these two provisions is set forth below. 


Item 692.40, TSUS: 

Fork-lift trucks, platform trucks and other self-propelled work 
trucks, and platform tractors; all of the foregoing of off-the-high- 
way types used in factories, warehouses, or transportation termi- 
nals for short-distance transport, towing, or handling of articles; 
and parts of the foregoing trucks and tractors. 


Subheading 8427.20.00, HTSUS: 
Fork-lift trucks; other work trucks fitted with lifting or handling 
equipment; 

* * * * * * * 


Other self-propelled trucks. 


Although the two tariff provisions do not contain identical language, 
they both cover “work trucks.” Congress’ enactment of the term “work 
truck” in the HTSUS provision evidences its ratification of earlier rul- 
ings interpreting the term “work truck” under the TSUS, such as Cus- 
toms’ 1973 ruling relating to the subject merchandise. See Beloit Corp., 
18CIT__—,__, 843 F Supp. 1489, 1501 (citation omitted). Indeed, the 
HTSUS provision may cover a broader class of work trucks than did the 
TSUS provision. Item 692.40 of the TSUS provided only for work trucks 
of the off-the-highway type used in factories, warehouses, or transporta- 
tion terminals. Subheading 8427.20.00 of the HTSUS, on the other 
hand, refers to work trucks fitted with lifting or handling equipment, 
without limitation. 

A comparison of the language of the TSUS provision under which the 
UEP existed, i.e. Item 692.40, and the HTSUS subheading advanced by 
Customs, i.e. subheading 8429.51.10, yields fewer similarities. The lan- 
guage of these two provisions is printed below. 


Item 692.40, TSUS: 


Fork-lift trucks, platform trucks and other self-propelled work 
trucks, and platform tractors; all of the foregoing of off-the-high- 
way types used in factories, warehouses, or transportation termi- 
nals for short-distance transport, towing, or handling of articles; 
and parts of the foregoing trucks and tractors. 


9 The Court notes that consideration of other factors, such as |cyislative history, may also aid in determining wheth- 
era UEP which existed under the TSUS attaches toan HTSUS provision. See Beloit Corp. v. United States, 18 CIT ; 
, 843 F. Supp. 1489, 1496-7 (1994). 
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Subheading 8429.51.10, HTSUS: 
Self-propelled bulldozers, angledozers, graders, levelers, scrapers, 
mechanical shovels, excavators, shovel loaders, tamping machines 
and road rollers: 

* * * * * * * 


Mechanical shovels, excavators, and shovel loaders: 
Front-end shovel loaders: 
Wheel type. 
The HTSUS provision does not focus on multi-purpose work trucks. 
Instead, it focuses on vehicles which manipulate the earth or like 
material. 

Thus, a comparison of the language of the competing TSUS and 
HTSUS provisions shows that subheading 8427.20.00 of the HTSUS ac- 
quired the “work truck” language and duty rate of free from Item 692.40 
of the TSUS. This indicates that Customs could have continued to en- 
gage in its UEP of classifying the subject merchandise as work trucks 
after enactment of the HTSUS. Customs chose, however, to classify the 
merchandise as shovel loaders. 


2. Relevant Explanatory Notes: 


Preliminarily, the Court recognizes that while explanatory notes gen- 
erally indicate proper interpretation of the HTSUS, they do not legally 
bind the United States. Beloit Corp.,18 CIT ___, , 843 F. Supp. 
1489, 1499 (citing Lynteq, Inc. v. United States, 10 Fed. ‘Cir. sf wer 
__, 976 F.2d 693, 699 (1992)). In this case, however, the Court finds 
that the relevant explanatory notes serve as a useful guide in determin- 
ing whether the UEP which applied to the subject merchandise under 
the TSUS survived enactment of the HTSUS. 

The explanatory notes for the classification advanced by plaintiff, i.e. 
subheading 8427.20.00, HTSUS, provide in part: 


[T]his heading covers work trucks fitted with lifting or handling 
equipment. Work trucks of this description include, for example: 
(A) gall AND OTHER ELEVATING OR STACKING 
TRU 


* * * * * * * 


The lifting device of the above trucks is normally powered by the 
motive power unit of the vehicle, and is usually designed to be fitted 
with various special attachments (forks, jibs, buckets, grabs, etc.) 
according to the type of load to be handled. 

* * * * * * ok 
(B) OTHER WORK TRUCKS FITTED WITH LIFTING OR HAN- 
DLING EQUIPMENT 
This group includes: 

* * * * * * * 
(2) Other trucks fitted with lifting or handling equipment including 
those specialised [sic] for use in particular industries. 


The numerous references to work trucks in the explanatory notes for 
subheading 8427.20.00 of the HTSUS support the conclusion that it was 
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intended to replace Item 692.40 of the TSUS in its application to work 
trucks. 

In contrast, the explanatory notes for the category advanced by Cus- 
toms, i.e. subheading 8429.51.10, HTSUS, show that it covers a some- 
what different kind of vehicle than Item 692.40, TSUS does. These 
explanatory notes provide, in part: 


The heading covers a number of earth digging, excavating or com- 
pacting machines which are explicitly cited in the heading and 
which have in common the fact that they are all self-propelled. 

* * * * * * * 


The provisions of Explanatory Note 84.20 relating to self-propelled 
and multi function machines apply, mutatis mutandis, to the self- 
propelled and multi-function machines of this heading, which in- 
cludes the following: 

* * * * * * * 


(F) Self-propelled shovel loaders. These are wheeled or crawler ma- 
chines with a front-mounted bucket which pick up material 
through motion of the machine, transport and discharge it. 
The explanatory notes do not explicitly provide for “Thomas Skid Steer 
Loaders” or “work trucks.” Further, the notes show that subheading 
8429.51.10 of the HTSUS covers more specialized kinds of machines, 
such as those which manipulate the earth. 
In sum, the relevant explanatory notes evidence no intent to change 


the classification of the subject merchandise. Indeed, the explanatory 
notes for subheading 8427.20.00, HTSUS, show that the provision con- 
tinues to cover work trucks fitted with lifting or handling equipment. 
Thus, the notes indicate that Customs could have continued to classify 
the merchandise as work trucks under subheading 8327.20.00, HTSUS. 
Customs chose, however, to classify the subject merchandise as shovel 
loaders. 


3. The 1988 ITC Conversion Report: 


The ITC Conversion Report aims to help its user to convert a known 
classification under the TSUS into a likely classification under the 
HTSUS. ITC Conversion Report at 3; TSUSA/HTSUS Cross Reference 
Clarification, 53 Fed. Reg. 27,447 (July 20, 1988). The Court notes that 
the ITC Conversion Report serves only as a guide; it is not dispositive of 
tariff classification disputes. Jd. In this case, however, the Court finds 
the ITC Conversion Report helpful in determining whether the UEP 
which applied to the merchandise under the TSUS survived the enact- 
ment of the HTSUS. 

The ITC Conversion Report cross-references the HTSUS provision 
promoted by plaintiff, i.e. subheading 8427.20.00, with the general 
TSUS provision which Customs applied to the merchandise, i.e. Item 
692.40. In contrast, the ITC Conversion Report cross-references the 
HTSUS provision advanced by Customs, i.e. subheading 8429.51.10, 
with an extraneous TSUS classification, i.e. Item 664.07.20, TSUS. This 
Item of the TSUS basically applied to wheel-type, front-end shovel load- 
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ers. Consequently, the ITC Conversion Report indicates that subhead- 
ing 8427.20.00, HTSUS, inherited the UEP of classifying the subject 
merchandise under Item 692.40 of the TSUS. Customs chose, however, 
to classify the merchandise under a different category. 

From its analysis of all of the foregoing factors, the Court finds that 
subheading 8427.20.00, HTSUS, is substantially the same as Item 
692.40, TSUS, in its application to work trucks such as the subject mer- 
chandise. Therefore, the Court concludes that subheading 8427.20.00, 
HTSUS, inherited the UEP which existed with regard to the subject 
merchandise under Item 692.40, TSUS. 


D. Notice: 


Having determined that Customs’ undisputed UEP of classifying 
Thomas Skid Steer Loaders under Item 692.40 of the TSUS attached to 
subheading 8427.20.00 of the HTSUS, the Court turns to consider the 
validity of Customs’ decision to liquidate the entries of the merchandise 
at issue in this case under subheading 8429.51.10 of the HTSUS. In May 
1991, Customs issued the administrative ruling by which it raised the 
rate of duty applicable to the merchandise above that established by its 
UEP Customs admits that it failed to publish notice of this administra- 
tive ruling in the Federal Register. Plaintiff’s Statement of Facts at 2; De- 
fendant’s Response at 2. Because Customs failed to publish notice of this 
administrative ruling, Customs did not comply with 19 U.S.C. § 1315(d). 
Consequently, Customs’ liquidations of the subject merchandise under 
subheading 8429.51.10 of the HTSUS are rendered invalid. See Asiatic 
Petroleum Corp. v. United States, 59 CCPA 20, 22, C.A.D. 1029 (1971) (if 
Customs makes a finding of a UEP and it fails to give proper notice of a 
ruling raising the rate of duty over that established by the UEP then liq- 
uidation pursuant to the ruling is void). Wherefore, it is hereby 

ORDERED that plaintiff's motion for summary judgment is GRANTED. 
Judgment will be entered accordingly. 
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SERVICE, AND DisTrRIcT DiREcToR, U.S. Customs DISTRICT OFFICE, 
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Skadden, Arps, Slate, Meagher & Flom (Rodney O. Thorsen) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Jeffrey M. Telep); 
of counsel: Anna Tretter, Office of Regional Counsel, United States Customs Service, for 
defendant. 

OPINION 

MusGraVE, Judge: Plaintiff TIE Communications (“TIE”), challenges 
a mitigated penalty settlement with the United States Customs Service 
(“Customs”), as being fraudulently induced (or, alternatively, induced 
through innocent misrepresentation), by Customs. At trial this Court 
ruled that plaintiff, in its case in chief, failed to establish that any indi- 
vidual in Customs had made material misrepresentations of any kind to 
any TIE employee or representative, or that plaintiff had suffered any 
damage as a result of entering into the settlement agreement. Accord- 
ingly, this Court dismissed plaintiff's case against the United States. 


BACKGROUND 

TIE Communications is a Canadian company that claimed duties ex- 
emptions for component telephone parts manufactured in the US., 
shipped overseas for assembly, then returned to this country for sale 
(Item 807.00, TSUS). Customs was investigating TIE’s import opera- 
tions and had informed TIE that it might not be in compliance with the 
807.00 program. On July 11, 1986, TIE wrote to Customs to acknowl- 
edge errors in administering the program from August, 1984 to June, 
1986. 

On June 21, 1990 Customs issued a pre-penalty notice assessing du- 
ties of $179,238 and penalties of $716,922 for 19 U.S.C. § 1592 violations 
in connection with those entries which were within the five year statute 
of limitations. The notice charged TIE with gross negligence as the level 
of culpability for failing to obtain verification from vendors to absolutely 
determine that the parts imported into the U.S. were of U.S. origin, and 
for not having controls to ensure that the U.S. parts were segregated 
from foreign parts. The notice required a response within seven days, a 
shorter than normal (30 days) response time which is authorized by reg- 
ulation when the statute of limitations is about to run. 

TIE paid the duties and petitioned Customs for cancellation or miti- 
gation of the penalties on grounds that there had been a prior disclosure 
by TIE of the circumstances of the violation in June of 1986, that the 
facts did not support a culpability of gross negligence, that there was a 
contributory Customs error dating back to 1985, and that it could not 
afford to pay the penalties. Customs denied the petition, but ultimately 
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reduced the penalty to $448,076 on the basis that TIE had been cooper- 
ating. Customs permitted TIE to make the penalty payments in 
12 monthly installments without interest because of its poor financial 
condition. TIE began payment on the mitigated penalty. 

On December 7, 1990, Customs issued an additional notice for duties 
of $273,054 on those entries preceding the ones already collected on (i.e., 
those covered by the June, 1990 notice). Demands were also made on 
TIE’s brokers and sureties. 

On December 21, 1990 and January 4, 1991, TIE submitted petitions 
seeking to set aside the December 7, 1990 notice because the entries cov- 
ered by the notice were time barred by the five year statute of limita- 
tions applicable to § 1592. TIE alleged that it understood that payment 
of the mitigated penalty claims settled all penalty and duty claims re- 
lated to its 807.00 program. Otherwise, claimed TIE it might well have 
challenged the original penalty assessments in court. TIE filed a protest 
incorporating their petition which challenged the additional duty 
demands. 

On April 8, 1991, TIE filed for Chapter 11 Bankruptcy. TIE informed 
Customs of the automatic stay and that it could not pay any outstanding 
claims (the government to that point had received much of its mitigated 
penalty assessment, and did not file a claim for the outstanding balance 
of payments under the reorganization). 

Prior to receiving a decision by Customs regarding its protest, TIE 
brought a complaint in this Court seeking (Count I) dismissal of the De- 
cember 7, 1990 duty demands as time barred; and (Count IT) requesting 
recision of its $448,076 settlement agreement which TIE claims was 
fraudulently induced by Customs. This Court ruled that Customs was 
deliberately delaying a decision on the protest to oust the Court of juris- 
diction while manifestly demonstrating its intention to deny TIE’s pro- 
test all the same. This Court asserted jurisdiction under 28 U.S.C. 
§ 1581(i), as further efforts at administrative exhaustion would be fu- 
tile. The Court enjoined Customs from attempting to collect on the duty 
demands from TIE’s brokers and sureties. Preliminary Injunction (May 
15, 1991). Both parties subsequently moved for summary judgment on 
both counts of TIE’s complaint. The Court held that the duty claims 
were time barred by the five year statute of limitations applicable under 
19 U.S.C. § 1592(d) and 19 U.S.C. § 1621, and granted summary judg- 
ment for TIE as to Count I of its complaint. As to Count II, the Court 
held that it had jurisdiction over such a claim, but that there were issues 
of material fact remaining. Accordingly, the Court denied both motions 
for summary judgment for Count II. TIE Communications v. United 
States,18 CIT __, Slip Op. 94-72 (May 5, 1994). 

This matter came before the Court de novo, pursuant to 28 U.S.C. 
§ 2640 (1988). Defendant put a motion in limine before the Court seek- 
ing, inter alia, dismissal of the action for lack of jurisdiction and govern- 
mental immunity from claims of equitable estoppel. The Court, while 
not ruling on the motion until after plaintiff presented its case in chief at 
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trial, denied the motion in its entirety as moot for the reasons set forth 
below. 


DISCUSSION 


At trial, plaintiff failed to make a case of fraudulent inducement or of 
fraudulent misrepresentation, innocent or otherwise. Plaintiff's wit- 
nesses admitted that they were aware that far more importation entries 
were made under plaintiff's 807.00 program than were listed on the 
June 21, 1990 pre-penalty notice and settlement agreement. Their ad- 
mitted reliance upon the June 21, 1990 enumeration of affected entries 
was a visceral or emotional feeling that “this was it.” Neither direct nor 
cross examination of plaintiff's witnesses elicited any representation 
that no further claims would be made as to the other, non-enumerated 
entries. 

Plaintiff's aggrievance, and the gravamen of its complaint, is that it 
allegedly would not have entered into the settlement agreement had it 
known that a further claim for duties would be made by Customs with 
respect to the outstanding entries under the 807.00 program. Such a 
claim was indeed made by Customs on December 7, 1990, almost six 
months after the June 21, 1990 pre-penalty notice, and after the settle- 
ment agreement was entered into by plaintiff. Plaintiff claims that it 
somehow relied, to its detriment, upon Customs’ representations that 
no such additional claim would be asserted. However, the subsequent 
claim by Customs has been held by this Court to be deemed time-barred, 
TIE Communications v. United States, 18 CIT ____, Slip Op. 94-72, 
(May 5, 1994), and its collection efforts against its brokers and sureties 
enjoined. Preliminary Injunction (May 15, 1991). There has been, 
therefore, no damage suffered by plaintiff. 

Plaintiff's imaginative arguments for avoiding the governments im- 
munity against the doctrine of equitable estoppel by casting the situa- 
tion in a light of unjust enrichment and fraudulent or innocent 
misrepresentation are skillfully articulated—but are unpersuasive. 
Plaintiff having failed to make a case for relief of any kind, having suf- 
fered no pecuniary (or other) damage as a result of the alleged—but un- 
proven—“misrepresentations” by Customs officials, there was no need 
for testimony from defendant’s witnesses. Plaintiff’s case is, therefore, 
dismissed as to Count II. 


CONCLUSION 


All claims before this Court now having been decided, the Court may 
now properly enter final judgment of summary judgment for plaintiff in 
Count I, TIE Communications v. United States, 18 CIT ____, Slip Op. 
94-72, (May 5, 1994), as well as Count II. Count I now having been final- 
ly resolved and adjudicated, and this Court having held that Customs’ 
duty demands of December 7, 1990 to be time-barred, the preliminary 
injunction which issued May 15, 1991, enjoining Customs from collect- 
ing those duties, is now moot and is dissolved of its own effect pursuant 
to the terms of that injunction. 
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NOTE: Concerning attachment A that is mentioned within this document, in- 
terested parties may obtain copies from the Court. 
Forward requests to: 
U.S. Court of International Trade 
Joseph E. Lombardi, Clerk of the Court 
One Federal Plaza 
New York, NY 10007 


Fax users: Transmit requests to: 212-264-1085. 











(Slip Op. 95-31) 
ORBISPHERE LABORATORIES, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88—06-00407 (As Per Schedule Attached) 
S.D.F 87-02-00404 
Port: JFK 


(Dated February 28, 1995) 


STIPULATED JUDGMENT ON AGREED STATEMENT OF FACTS 


This action, as prescribed by Rule 58.1 of the Rules of the United 
States Court of International Trade, is stipulated for judgment on the 
following agreed statement of facts in which the parties agree that: 

1. The protests involved here were filed and the action here was com- 
menced within the time provided by law, and all liquidated duties, 
charges or exactions have been paid prior to the filing of the summons. 

2. The imported merchandise covered by the entries set forth on 
Schedule A attached, consists of oxygen analyzing apparatus and its var- 
ious components and accessories. 

3. The imported merchandise was appraised by the U.S. Customs Ser- 
vice on the basis of transaction value, as defined in section 402(a) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 
(19 U.S.C. § 140la(b)). 

4. The stipulable imported merchandise should be appraised on the 
basis of deductive value, as defined in 19 U.S.C. § 1401a(d), at the values 
shown on Schedule A under the column headed “Deductive Value”. 

5. The imported merchandise is the same in all material respects as 
the merchandise the subject of Orbisphere Corp. v. United States, Slip 
Op. 89-149 (October 24, 1989), Court No. 87-02-00404, wherein it was 
held that the said merchandise should be properly appraised on the ba- 
sis of deductive value. 
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6. Any refunds payable by reason of this judgment are to be paid with 
any interest provided for by law. 
7. All other claims and non-stipulable entries are abandoned. 
Respectfully Submitted, 


BARNES, RICHARDSON & COLBURN, 
JAMES S. O’ KELLY, 
Attorneys for Plaintiff. 


JOSEPH I. LIEBMAN, 
Attorney in Charge, 
International Trade Field Office. 


Mark S. SOCHACZEWSKY, 
Department of Justice, 
Commercial Litigation Branch, 
Attorneys for Defendant. 


MUSGRAVE, Judge: IT IS HEREBY ORDERED that this action listed on the 
attached schedule is decided and this final judgment is to be entered by 
the Clerk of this Court; the appropriate Customs Service Officials shall 
reliquidate the entries and make refund in accordance with the stipula- 
tion of the parties set forth above. 





(Slip Op. 95-32) 


SUGIYAMA CHAIN Co., Ltp., I&OC oF JAPAN Co., LTD., AND 
HKK CuaIn Corp OF AMERICA, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 92-12-00798 
Syllabus: 


On remand of administrative review Final Results, the Department of Commerce 
(“Commerce”) calculated Sugiyama’s margin of dumping using a partial BIA methodolo- 
gy for unmatched U.S. sales predicated on Sugiyama’s previous highest rate of 43.29 per- 
cent in accordance with Commerce’s policy at the time of publication of the Final Results. 
In selecting BIA, Commerce refused to depart from its 90/60 day contemporaneity guide- 
line for comparative home market sales. 

Plaintiffs contest Commerce’s selection of BIA claiming that Sugiyama’s previous high- 
est rate is of no probative value concerning its current rate and Commerce’s determina- 
tion of Sugiyama’s dumping margin is arbitrary, capricious and unsupported by 
substantial evidence on the record. According to Sugiyama, the prices and conditions of 
sale for home market models were fixed throughout the period of review, there were a 
large volume of home market sales transactions that met Commerce’s rigorous tests indi- 
cating stability across all sales and, therefore, Commerce’s strict application of its 90/60 
day contemporaneity guideline basing FMV on monthly weighted-average prices was in- 
appropriate. Sugiyama argues that Commerce erred in not expanding the time-frame un- 
der its contemporaneity guideline to include U.S. sales that did not have a match in the 
home market within the strict 90/60 day guideline period, but which still fell within the 
period of review. Plaintiffs insist that annual average FMV data, although not based on 
strictly the 90/60 day guideline, are still more probative of and accurately reflect Sugiya- 
ma’s margins of dumping during the period of review than does Sugiyama’s previous high- 
est margin of dumping assigned by Commerce on remand. 
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Commerce, on the other hand, contends that its partial BIA margin of dumping for the 
unmatched sales determined on remand, based on Sugiyama’s previous highest rate, is 
supported by substantial evidence and is otherwise in accordance with law. Commerce fur- 
ther maintains that since Sugiyama failed to respond to Commerce’s questionnaire re- 
quest to provide constructed value information in the event there were insufficient sales 
of such or similar merchandise in the home market for price comparisons with US. sales, it 
would have been inappropriate to depart from the 90/60 day contemporaneity guideline. 

On remand, Commerce also “clarified” its determination that a comparison of Sugiya- 
ma’s sales to an unrelated U.S. customer, I&OC, with home market sales through related 
parties “Companies E and H” to their respective customers does not merit a level-of-trade 
adjustment. Plaintiffs claim that on remand Commerce again erred in rejecting a level-of- 
trade adjustment since Commerce ignored information on the record demonstrating dif- 
ferences in the channels of trade in the U.S. and home market sales compared, ignored E’s 
and H’s home market selling and marketing expenses in their resales to their customers 
that adversely impacted on the price comparisons with direct U.S. sales by Sugiyama to 
I&OC, and Commerce again ignored Sugiyama’s proposed alternative methodologies for 
quantifying the adjustment. 

Held: Remand Determination is sustained in part and remanded in part. 

(1) Since Sugiyama failed to provide the requested constructed value information in the 
administrative review, the court agrees with Commerce that it would have been inap- 
propriate on remand to depart from its 90/60 contemporaneity guideline; and Sugiyama’s 
partial BIA rate for the unmatched sales based on its highest previous rate is supported by 
substantial evidence on the record. 

(2) While the information or data selected and relied on by Commerce as BIA in deter- 
mining dumping margins must be supported by substantial evidence on the record, when 
a party to an administrative review refuses or fails to provide Commerce with requested 
information, Commerce has considerable discretion in its selection of BIA. Commerce’s 
partial BIA methodology, predicated on Sugiyama’s previous highest rate (the policy in 
effect at the time of publication of the Final Results), is supported by substantial evidence 
on the record and is otherwise in accordance with law. Under the circumstances, it would 
have been inappropriate for Commerce to have departed from adherence to its 90/60 day 
contemporaneity guideline. 

(3) Commerce again failed to adequately address Sugiyama’s claim for a level-of-trade 
adjustment in compliance with the court’s remand directive that Commerce “must ad- 
dress whether a comparison of sales to I&OC with sales by Companies E and H to their 
respective customers merits a level of trade adjustment” and, therefore, this matter is 
again remanded. Commerce shall in its second Remand Determination fully articulate its 
rationale for its conclusions. 


(Dated March 3, 1995) 


Arent Fox Kintner Plotkin & Kahn (Patrick F- O’Leary, Esq.) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Michael S. Kane, Esq.); Pat- 
rick V. Gallager, Jr., Attorney-Advisor, Office of Chief Counsel for Import Administration, 
U.S. Department of Commerce, of counsel, for defendant. 


OPINION AND ORDER 


INTRODUCTION 

CARMAN, Judge: In an opinion and order of this court, captioned Sugi- 
yama Chain Co., Ltd., I&OC of Japan Co., Ltd., and HKK Chain Corp. of 
America v. United States, 18 CIT _, Slip Op. 94-122 (July 27, 1994), 
the Department of Commerce’s (“Commerce”) Final Results of Admin- 
istrative Review of the antidumping finding on roller chain, other than 
bicycle, from Japan, Roller Chain, Other Than Bicycle, From Japan, 
57 Fed. Reg. 56,319 (Dep’t Comm. 1992) (final results), as amended by 
Roller Chain, Other Than Bicycle, From Japan, 57 Fed. Reg. 58,285 
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(Dep’t Comm. 1992) (final results), covering the review period from 
April 1, 1990 to March 31, 1991 (“Final Results”), was sustained in part 
and remanded in part. 

The court remanded to Commerce, in part, for three purposes: (1) at 
the request of Commerce, for reexamination of its selection of the best 
information available (“BIA”) for Sugiyama Chain Co., Ltd.’s (“Sugiya- 
ma”) unmatched sales transactions; (2) at the request of Commerce, for 
elimination of computer programming errors which resulted in differ- 
ences in merchandise adjustments with respect to sales of identical 
models; and (3) at plaintiffs’ request, to address whether a comparison 
of U.S. sales to I&OC of Japan Co., Ltd. (“I&OC”) with home market 
sales by “Companies E and H” to their respective customers merits a 
level of trade adjustment. 

On remand, Commerce eliminated the computer programming errors 
which resulted in differences-in-merchandise adjustments when compar- 
ing identical models. Plaintiffs have advanced no objection to that as- 
pect of the Remand Determination.! Currently before the court are 
plaintiffs’ objections to Commerce’s selection of BIA for Sugiyama’s un- 
matched sales transactions? and rejection of Sugiyama’s claim for a lev- 
el-of-trade adjustment. 

For the following reasons, plaintiffs’ objections to Commerce’s BIA 
selection and methodology are rejected and the Remand Determination 
is sustained to that extent. As to plaintiffs’ objection that Commerce 


again erred in rejecting Sugiyama’s claim for a level-of-trade adjust- 
ment, the court again remands to Commerce for reconsideration of the 
information of record concerning the channels of trade, home market 
selling expenses and their impact on price comparability, and if ap- 
propriate, Sugiyama’s proposed alternative methodologies for quantify- 
ing the adjustment. 


BEST INFORMATION AVAILABLE 


Sugiyama is a Japanese manufacturer/exporter subject to the 1973 
antidumping finding on roller chain, Roller Chain, Other Than Bicycle, 
From Japan, 38 Fed. Reg. 9226 (1973). Commerce’s Final Results of the 
administrative review of the antidumping order, supra, calculated a par- 
tial BIA rate of dumping margin for Sugiyama for the period April 1, 
1990 through March 31, 1991 at 12.68 percent. Such BIA rate repre- 
sented the highest rate calculated for a respondent in the review, namely 
Hitachi. 

As directed by the court in Slip Op. 94-122, on remand Commerce re- 
examined its selection of BIA for unmatched U.S. sales transactions for 
Sugiyama. Commerce determined that the partial BIA rate of 12.68 per- 





1On remand, Commerce corrected the computer programming errors which resulted in differences-in-merchandi 
adjustments when comparing identical models. Plaintiffs do not challenge such corrections. 


2In calculating margins of dumping, Commerce hes contemporaneous home market sales with U.S. sales in 
order to compare prices within the review period and thereby calculate price differences. See Rhone Poulenc, Inc. v. 
United States, 13 CIT 218, 710 F. Supp. 341, 344-45 (1989), aff'd, 8 Fed. Cir. (T) 61, 899 F. 2d 1185 (1990). Hence, “un- 
matched” sales are U.S. sales without qualifying contemporaneous comparative home market sales. See discussion in- 
fra concerning Commerce’s 90/60 day cc aneity guideline for comparative sales. 
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cent determined in the Final Results of the administrative review was 
inappropriate. Commerce increased the partial BIA rate for unmatched 
sales threefold from 12.68 percent to 43.29 percent. The higher rate was 
calculated in accordance with Commerce’s partial BIA policy at the time 
of publication of the Final Results by using “the highest rate * * * ever 
applicable to the firm for the same class or kind of merchandise from ei- 
ther the [less-than-fair value] investigation or a prior administrative re- 
view.”® The highest margin of dumping rate ever previously assigned to 
Sugiyama was the BIA rate assigned during the April 1, 1985—March 31, 
1986 review period of 43.29 percent. Remand Results, at 3, 6-7. 

As to Commerce’s reexamination and selection of BIA on remand, giv- 
en Sugiyama’s refusal during the administrative review to respond to 
Commerce’s request in its questionnaire for constructed value data in 
the event there were insufficient sales of such or similar merchandise in 
the home market, Commerce refused to make an exception for Sugiya- 
ma from its well-established 90/60 day guideline for identifying reason- 
ably contemporaneous home market sales for comparison with U.S. 
sales.* Commerce found inter alia that there was not a large volume of 
transactions and rejected departing from its 90/60 day guideline as BIA. 
Remand Determination, at 4. As explained by Commerce in the Remand 
Determination: 


* * * it is a well-established policy for the Department to either 
base FMV on monthly eeighiel -average prices, using the 90/60 day 
guideline, or, in cases with a large volume of transactions, to calcu- 
late annual average FMVs where the results of the Department’s 
rigorous tests indicate stability across all sales. In this case there is 
not a large number of transactions. Therefore, the Department ap- 
plied its contemporaneity guideline, whereby the Department uses 
a monthly weighted average of home-market or third-country 
prices of the comparison merchandise in the month of the U.S. sale. 
If there are no home-market or third-country sales in the month of 
the U.S. sale, we then use sales in the prior month. If there are still 
no sales, we then search in the following order, the second month 
before, the third month before, and month after, and, finally, the se- 
cond month after, the U.S. sale. Where there are no sales of such or 
similar merchandise within the 90/60 guideline to use as compara- 
tors to U.S. sales, the Department calculates a constructed value to 
establish FMV. If constructed value information has not been sub- 
mitted, the Department based FMV on BIA. The Department has 
consistently applied this 90/60 day guideline as standard practice. 


3 On remand, Commerce found that the 12.68 percent rate, based on the rate assigned to Hitachi (another respon- 
dent in the review) is inconsistent with the partial BIA policy in effect when the Department published its Final Re- 
sults. At that time Commerce’s methodology was to select the higher of: “(1) the highest rate (including the “all other” 
rate) ever applicable to the firm for the same class or kind of merchandise from either the [less-than-fair-value] inves- 
tigation or prior administrative review; or (2) the highest calculated rate in this review for the class or kind of merchan- 
dise for any firm from the same country of origin.” Remand Determination, at 6-7 (citing Antifriction Bearings, Other 
than Tapered Roller Bearings, and Parts Thereof from France, et al., Final Results of Antid: 
tive Review, 57 Fed. Reg. 28,360, 28,379-80 (June 24, 1992)). 

4 See Certain Valves and Connections, Of Brass, For Use In Fire Protection Systems From Italy, 56 Fed. Reg. 5388, 
5389 (comment 4) (February 11, 1991). 
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Remand Results, at 3-4 (emphasis added) (administrative citations 
omitted). 

Continuing, Commerce further explained its rational for refusing to 
depart from its 90/60 day guideline: 


* * * when we conducted our analysis, we were unable to find con- 


temporaneous sales of such or similar merchandise for certain U.S. 
sales. Because there was no constructed value information on the 
record, consistent with our practice, we relied on BIA for those U.S. 
sales. Thus, while Sugiyama acknowledged the existence of and its 
understanding of the Department’s well-established 90/60 day 
guideline in its [questionnaire] response, it failed to provide 
constructed value information. For these reasons, it is inappropri- 
ate to depart from out adherence to the 90/60 day guideline. 
Id. at 5. 

Sugiyama maintains that its highest previous rate “has only a tenu- 
ous link to Sugiyama Chain’s margins in the instant review” (Pls.’ Br. at 
3); that “in the instant case, there is clearly more probative information 
which can qualify as BIA,” (Id.); that Commerce improperly refused to 
make an exception in the case of Sugiyama from the 90/60 day guideline 
because price and conditions of sale for home market models were fixed 
throughout the period of review, conformed to Commerce’s “rigorous 
tests,” and an expanded contemporaneity methodology would be more 
probative of current margins of dumping than Sugiyama’s highest pre- 
vious rate. Based on the foregoing analysis, plaintiffs argue that the 
information Commerce selected as the “best information avail- 
able”—Sugiyama’s previous highest rate—is unsupported by substan- 
tial evidence on the record and is arbitrary and capricious. 

Specifically, plaintiffs posit that to obtain BIA probative of its current 
margins of dumping, Commerce should have expanded upon the 90/60 
day time-frame to encompass U.S. sales that did not have a match in the 
home market within the strict 90/60 day guideline period, but which still 
fell within the period of review. Plaintiffs insist that annual average 
FMV data, although not based on sales data strictly within the 90/60 day 
guideline, is still more probative BIA reflecting Sugiyama’s margins of 
dumping during the period of review than Sugiyama’s previous highest 
margin of dumping, as assigned by Commerce on remand. 

The issue then is whether on remand, Commerce had the discretion to 
refuse to depart from its standard practice of applying the 90/60 day con- 
temporaneity guideline for comparative home market sales and, absent 
sales of such or similar merchandise in the home market falling within 
the guideline and failure of Sugiyama to provide constructed value in- 
formation, to calculate Sugiyama’s partial BIA rate for unmatched sales 
on the basis of the company’s own previous highest dumping margin in 
compliance with the policy in effect on the date of publication of the Fi- 
nal Results. 

The court agrees with Commerce on the BIA issue. 

Commerce found that while “Sugiyama acknowledged the existence 
of and its understanding of the Department’s well-established 90/60 day 
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guideline in its response, it failed to provide constructed value informa- 
tion.” Remand Results, at 5. The court completely agrees with Com- 
merce’s position that under these circumstances the Department had 
the discretion to adhere to the 90/60 day guideline, and absent contem- 
poraneous comparative sales data meeting the guideline or the 
constructed value information requested of Sugiyama, to use Sugiya- 
ma’s highest previous rate as BIA. The court further finds that the in- 
formation relied upon by Commerce as BIA and its determination of the 
partial BIA rate is supported by substantial evidence on the record. See 
Rhone Poulenc, Inc. v. United States, 13 CIT 218, 224, 710 F Supp. 341, 
346 (1989), aff'd, 8 Fed. Cir. (T) 61, 899 F2d 1185 (1990) (“Once Com- 
merce has exercised its discretion to use the best information available 
rule against a respondent, it is for Commerce, not the respondent, to de- 
termine what is the best information.”) (citation omitted); see also Pis- 
tachio Group of the Ass’n of Food Indus. v. United States, 12 CIT 416, 
418, 685 F. Supp. 848, 850 (1988); N.A.R., S.p.A. v. United States, 14 CIT 
409, 741 F. Supp. 936 (1990); Uddeholm Corp. v. United States, 11 CIT 
969, 970, 676 F Supp. 1234, 1236 (1987). In using BIA, Commerce can 
make a common sense inference-indeed there is a rebuttable presump- 
tion-that the highest prior margin is the most probative evidence indica- 
tive of the current margin of dumping. Allied-Signal Aerospace Co. v. 
United States, 996 F.2d 1185, 1190-1192 (Fed. Cir. 1993); Rhone Pou- 
lenc, Inc., 8 Fed. Cir. (T) at 67-68, 899 F.2d at 1190-91. 

Significantly, too, in deciding what information to use as BIA, the 
agency’s regulations provide that the Department may take into ac- 
count whether a party refuses to provide requested information. 
19 C.ER. § 353.37(b) (1992); Rhone Poulenc, Inc., 8 Fed. Cir. (T) at 67, 
899 F.2d at 1191. Simply put, the purpose of the BIA rule is “facili- 
tat[ing] the determination of dumping margins as accurately as possible 
within the confines of extremely short statutory deadlines.” Allied Sig- 
nal, 996 F. 2d at 1191; accord Rhone Poulenc, 8 Fed. Cir. (T) at 67-68, 899 
F. 2d at 1191; see also Atlantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 
130, 134, 744 F2d 1556, 1560 (1984) (Commerce may wield BIA as “an 
informal club” in order to encourage compliance with requests for 
information). 

Obviously, Commerce cannot be permitted to act arbitrarily or capri- 
ciously in its choice of methodology or selection of BIA, and Commerce’s 
reliance on BIA “does not relieve the Court of its task of deciding wheth- 
er the information relied on as the best evidence provides substantial ev- 
idence on the record in support of Commerce’s determination.” Toho 
Titanium Co. v. United States, 11 CIT 680, 683, 670 FSupp. 1019, 1022 
(1987) (citing Atlantic Sugar, Ltd., supra). On the other hand, the court 
recognizes that when a respondent in an administrative review fails to 
cooperate in providing requested information, it is of critical impor- 
tance to the fair and efficient administration of Commerce’s antidump- 
ing duty responsibilities that the Department be allowed to exercise 
discretion in selecting what constitutes BIA under circumstances of the 
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particular case. See Pistachio Group of the Ass’n of Food Indus. v. United 
States, 12 CIT 416, 418, 685 F Supp. 848, 850 (1988). Clearly, Commerce 
should not be compelled to rely on whatever partial, perhaps selective, 
information an uncooperative respondent chooses to provide the agency 
as BIA, see Olympic Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 
76, 899 F. 2d 1565, 1572 (1990); Krupp Stahl A.G. v. United States, 
17CIT__—,__—«, 822 F Supp. 789, 793 (1993); Rhone Poulenc, 13 CIT 
at 225, 710 F. Supp. at 347; Florex v. United States, 13 CIT 28, 33, 705 F. 
Supp. 582, 588-89 (1989); Pistachio Group of the Ass’n of Food Indus. v. 
United States, 11 CIT 668, 679, 671 F. Supp. 31, 40 (1987), which would 
have the deleterious effect of substantially removing a respondent’s in- 
centive to cooperate and fully provide requested information. 

Plaintiffs also contend that the 43.29 percent rate assigned to Sugiya- 
ma’s current partial BIA rate is unsupported by substantial evidence on 
the record because it was a nonfinal or interim figure. The court rejects 
that argument and adheres to its previous ruling. See Sugiyama Chain 
Co., Ltd. v. United States, 18CIT _, Slip Op. 94-78 (May 12, 1994) at 
24 (“[T]here is no * * * statutory or regulatory requirement” that the 
43.29% figure be a final margin.). 

The court holds that under the circumstances of this case, since Sugi- 
yama failed to provide Commerce requested constructed value informa- 
tion, Commerce’s determination not to depart from its 90/60 day 
guideline and to assign Sugiyama’s unmatched sales a partial BIA rate 
of 43.29 percent predicated on Sugiyama’s own previous highest rate is 
not arbitrary, capricious or unsupported by substantial evidence on the 
record. Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185, 
1190-1192 (Fed. Cir. 1993) (Commerce’s BIA policy of assigning to a 
noncooperative respondent “the higher of the highest rate assigned for 
any firm in the LTFV investigation or the highest rate calculated in the 
administrative review,” characterized as “the most adverse [BIA] mar- 
gin possible,” judicially approved); Rhone Poulenc, 8 Fed. Cir. (T) at 
66-67, 899 F.2d at 1190 (sustaining Commerce’s selection of respon- 
dent’s 60 percent margin from the original LTF'V investigation as the 
BIA rate for administrative review notwithstanding that respondent’s 
margins of zero in previous two administrative reviews); see also Allied- 
Signal Aerospace Co. v. United States, 16 CIT 811, 802 F. Supp. 463 
(1992). 

Commerce’s BIA Remand Determination is affirmed. 


LEVEL OF TRADE ADJUSTMENT 
As this court previously pointed out in Slip Op. 94-122, by statute Com- 
merce is required under certain circumstances to make adjustments to 
the United States price and to FMV in its price comparisons in order to 
accurately calculate dumping margins. 19 U.S.C. § 1677b(a)(4)(1988). 
Commerce’s policy regarding adjustments for U.S. and home market 
sales at different levels of trade is articulated in the following regulation: 


The Secretary [Commerce] normally will calculate foreign mar- 
ket value and United States price based on sales at the same com- 
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mercial level of trade. If sales at the same commercial level of trade 
are insufficient in number to permit an adequate comparison, the 
Secretary [Commerce] will calculate foreign market value based on 
sales of such or similar merchandise at the most comparable com- 
mercial level of trade as sales of the merchandise and make ap- 
propriate adjustments for differences affecting price comparability. 


19 C.FR. § 353.58 (1992). 

In Slip Op. 94-122, at 15, this court remanded on the level-of-trade 
adjustment issue to address whether a comparison of U.S. sales by Sugi- 
yama directly to I&OC, an unrelated trading company, with home mar- 
ket sales by Sugiyama through unrelated intermediary distributing 
companies E and H to their respective customers merits a level of trade 
adjustment. Commerce’s Remand Determination holds that “[b]ecause 
Sugiyama did not support its level-of-trade adjustment claim, the De- 
partment determines that a level-of-trade adjustment is not warranted 
in this case.” Remand Determination, at 8-9. 

Commerce tersely explained that a level-of-trade adjustment is not 
warranted because “[o]ther than Sugiyama’s unsupported claim that 
the sales through E and H in the home market are at different levels of 
trade than sales to the U.S. customer, I&OC, we received no information 
during the administrative review proceeding to support a conclusion 
that there are differences in the levels of trade.” Jd. at 8. Counsel for de- 
fendant now attempts to fill the specific interstices in Sugiyama’s al- 
leged failure of proof of entitlement to a level-of-trade adjustment. 
Thus, counsel argues that Sugiyama provided no “basis for determining 
whether all, part, or none of the related distributors’ alleged ‘selling ex- 
penses’ differ from expenses incurred by Sugiyama—or how the individ- 
ual components of the expenses relate to price differences ‘incurred as a 
result of making sales at several levels of trade.’” Def.’s Br. at 8. The Re- 
mand Determination itself, however, utterly fails to raise, much less ad- 
dress, such issues. 

Plaintiffs, on the other hand, insist they submitted proof establishing 
different levels of trade, pointing to nonpublic document 2, page 58, in 
the administrative record, which asserts that I&OC, was at the first lev- 
el of the distribution chain (by virtue of purchasing directly from Sugiy- 
ama), and home market customers purchasing through Sugiyama’s 
related distributors E and H were at a second level of trade because their 
purchases were made through the home market intermediary distribu- 
tors. As noted in Slip Op. 94-122, essentially it is plaintiffs’ position that 
an adjustment to FMV is necessary to account for marketing, sales, dis- 
tribution and collection expenses incurred by Companies E and H to 
their customers and ostensibly reflected in their resale prices at the 
second level of trade, which prices Commerce compared with Sugiya- 
ma’s U.S. sales directly to I&OC at the first level of trade. The short of 
the matter is that plaintiffs claim that a level-of-trade adjustment is in 


order to avoid a dumping margin calculation based on unfair price 
comparisons. 
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Counsel for defendant admits that Sugiyama submitted to Commerce 
certain selling expense data in support of its claimed adjustment. Com- 
merce found Sugiyama’s information to be “insufficient” without elabo- 
ration. Counsel for defendant, post hoc, suggests that Sugiyama’s 
information concerning the related parties’ selling expenses was insuf- 
ficient because there is no proof as to how such related parties’ selling 
expenses were derived, as to the specific cost components that comprise 
this aggregate figure, or proof that “indirect selling expenses” were in- 
curred solely as a result of the related parties’ level of trade, as opposed 
to expenses that Sugiyama itself incurs when it sells to an unrelated dis- 
tributor, or that comparisons of sales at different levels of trade resulted 
in price differences. This court sees none of the foregoing concerns of 
counsel, as legitimate as they might be, expressed by Commerce in the 
Remand Determination. Indeed, the Remand Determination itself con- 
tains not a hint as to what, if any, data Commerce received, considered, 
found insufficient, and rejected as too deficient to support and/or quan- 
tity an adjustment. 

Plaintiffs also complain, correctly, that Commerce again failed to ad- 
dress their proposed alternative methodology for quantifying the 
claimed level-of-trade adjustment-the difference in the prices at which 
Companies E and H bought the merchandise from Sugiyama and the 
prices at which they sold the merchandise to their customers. 

Commerce’s specific concerns bearing on the appropriateness of a lev- 
el-of-trade adjustment or its quantification should have been articu- 
lated by the agency itself in its Remand Determination, and the court 
should not again be left to speculate as to the specific deficiencies Com- 
merce found in whatever information was received or to “speculate on 
whether Commerce considered the precise relationship between Sugiy- 
ama and the related parties, Companies E and H.” Sugiyama Chain Co., 
Ltd.,18CIT__,__, Slip Op. 94-122 at 10 (July 27, 1994). Notwith- 
standing that in the Final Results of the administrative review Com- 
merce misunderstood plaintiffs’ position on level-of-trade, Sugiyama, 
18CITat__, Slip Op. 94-122 at 9, in its Remand Determination Com- 
merce repeated substantially the terse conclusion expressed in Com- 
merce’s Final Results. Post hoc rationale for which there is no 
discernable basis in the agency’s determination under judicial review 
cannot supply what is deficient to conform with the court’s directive 
that on remand an issue or issues be addressed by the agency. Under the 
circumstances, the appropriate judicial response requires that the 
agency be afforded an additional opportunity to address the level-of- 
trade issue. Accordingly, the court again remands to Commerce for a full 
explanation of its rationale on Sugiyama’s claim for a level-of-trade ad- 
justment, thus eliminating the need for speculation by the court and 
plaintiffs as to the specific issues and information that the agency con- 
sidered in making its determination. 
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ORDER 


Commerce’s Remand Determination is sustained in part (BIA) and 
again is remanded in part (level-of-trade). Commerce shall address Su- 
giyama’s claim for a level-of-trade adjustment consistent with this opin- 
ion and report the results of the second remand to the court within ten 
(10) days from the entry of this order. Plaintiffs shall have five (5) days 
from the date of the second remand determination to respond or com- 
ment; any reply by defendant shall be due no later than five (5) days fol- 
lowing receipt of plaintiffs’ response. In the interest of expediting a final 
judgment by this court, absent extraordinary circumstances no re- 
quests for extensions of time will be granted. 
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